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MEMORANDUM IN SUPPORT OF DEFENDANTS’ JOINT MOTION TO TRANSFER VENUE FROM THE STATE COURT OF DEKALB COUNTY TO 

THE STATE COURT OF CHEROKEE COUNTY


COME NOW, Defendants in the above-captioned, by and through counsel, and hereby jointly file their Motion to Transfer Venue from DeKalb County to Cherokee County, respectfully showing this honorable Court as follows: 
I.
INTRODUCTION


Defendants jointly file this Motion pursuant to the Georgia Tort Reform Act of 2005, which was signed into law by Governor Sonny Perdue on February 16, 2005.  Specifically, Defendants seek to employ O.C.G.A. § 9-10-31(c) and 9-10-31.1 to transfer this case to Cherokee County.  Section 9-10-31(c) states that, with respect to any case involving a claim for medical malpractice, a non-resident defendant may “ . . . require that the case be transferred to the county of that defendant’s residence if the tortuous act upon which the medical malpractice claim is based occurred in the county of that defendant’s residence.”  That is, whenever a defendant is sued for medical malpractice in a county in which it does not reside, it can require the case to be transferred to its county of residence, provided that its alleged tortuous acts were committed in said county.  Furthermore, O.C.G.A. § 9-10-31.1, officially incorporates the doctrine of forum non conveniens into Georgia law.  See O.C.G.A. § 9-10-31.1(a).  The amendments to O.C.G.A. § 9-10-31 and the provisions set forth in O.C.G.A. § 9-10-31.1 are immediately applicable to all pending actions, as well as all future actions.  See 2005 GA S.B. 3, §15.  

As set forth more fully herein, the recent amendments to O.C.G.A. § 9-10-31 dictate that this case should be transferred from DeKalb County to Cherokee County because Defendants, Northside Hospital-Cherokee, Robert L. Allen, M.D., and Kevin G. Oden
 are residents of Cherokee County and the alleged medical malpractice occurred in Cherokee County.  (See generally Plaintiffs’ First Amended and Restated Complaint for Medical Malpractice, attached hereto as Exhibit “A.”)  Additionally, such a transfer is required pursuant to the provisions contained in O.C.G.A. § 9-10-31.1 because a consideration of factors relevant to a forum non conveniens analysis shows that this case would be more appropriately heard in Cherokee County.      
II.
STATEMENT OF FACTS

Plaintiffs, husband and wife, James Yarbrough and Kathryn Yarbrough bring this action against twelve named defendants claiming that Mrs. Yarbrough received negligent care after she sustained a fall inside her home late in the evening on January 20, 2003.  (See generally Plaintiffs’ First Amended and Restated Complaint for Medical Malpractice.)  More specifically, Plaintiffs allege that Cherokee County EMS arrived at the Yarbroughs’ residence around 12:14 a.m. on January 21, 2003 after Mrs. Yarbrough fell.  (Id. at ¶¶ 18-19).  They further state that Mrs. Yarbrough was taken to Northside Hospital-Cherokee between 12:45 and 12:53 a.m.  (Id. at ¶ 21).  

Plaintiffs allege that while at Northside Hospital-Cherokee, the first physician to see Mrs. Yarbrough was Dr. Gaither.  (Id. at ¶ 22).  They then claim that Dr. Gaither called Dr. Allen regarding admitting Mrs. Yarbrough into the Intensive Care Unit.  (Id. at ¶ 28).  According to Plaintiffs’ Complaint, Dr. Allen subsequently called Dr. Al-Kharrat to assess respiratory issues with Mrs. Yarbrough while she was in the Intensive Care Unit.  (Id. at ¶ 33)  Dr. Al-Kharrat and/or Dr. Oden, and/or nurses, technicians, or other staff then allegedly removed an endotracheal tube from Mrs. Yarbrough.  (Id.)  Mrs. Yarbrough was then seen by another physician, a neurologist, at Northside Hospital-Cherokee.  (Id. at ¶ 36).  Plaintiffs allege that Mrs. Yarbrough was transported from Northside Hospital-Cherokee to Piedmont Hospital in Atlanta, Georgia a brief time later.  (Id. at ¶ 44).  Mrs. Yarbrough was eventually moved from Piedmont Hospital to the Shepherd Spinal Center in Atlanta.  (Id. at ¶ 47).  

During the course of Mrs. Yarbrough’s care and treatment by Defendants on January 20-21, 2003, Plaintiffs claim that Defendants’ acts or omissions fell below the standard of care of health providers in like and similar circumstances and surrounding conditions.  (Id. at ¶¶ 78-91).  Thus, Plaintiffs filed this action to recover damages against Defendants for alleged neck, spinal cord and back injuries Mrs. Yarbrough claims she sustained as a result of Defendants’ care and treatment of her.
Plaintiffs filed their Complaint in this DeKalb County Court.  However, Defendants now jointly move to transfer this case to Cherokee County pursuant to O.C.G.A. § 9-10-31(c) and O.C.G.A. § 9-10-31.1.  Defendants Northside Hospital-Cherokee, Dr. Allen and Dr. Oden are residents of Cherokee County.  In addition, Plaintiffs reside in Cherokee County.  (See Yarbrough, James Depo. at 12, a copy of which is attached hereto as Exhibit “B”).  Furthermore, the facts giving rise to Plaintiffs’ cause of action occurred in Cherokee County.  Accordingly, a number of witnesses are in Cherokee County as well as evidence pertinent to the case, and most named Defendants work in Cherokee County.  In fact, the only connection of this case to DeKalb County is that one of the Defendants, Dr. Al-Kharrat, resides in DeKalb County (First Amended and Restated Complaint for Medical Malpractice, ¶ 5).                                              
II.
ARGUMENT AND CITATION OF AUTHORITY
A.
This case should be transferred from DeKalb County State Court to Cherokee County State Court pursuant to O.C.G.A. § 9-10-31(c).

In 2005, an entirely new subsection was added to O.C.G.A. § 9-10-31.  This new subsection, O.C.G.A. § 9-10-31(c), provides as follows:

In any action involving a medical malpractice claim as defined in Code Section 9-9-60, a nonresident defendant may require that the case be transferred to the county of that defendant’s residence if the tortuous act upon which the medical malpractice claim is based occurred in the county of that defendant’s residence.  

The foregoing statutory directive is clear.  A defendant who is sued in a non-resident county for alleged medical malpractice has the right to transfer the entire case from the non-resident county to its county of residence provided that the alleged malpractice occurred in its resident county.  Id.  

In the instant case, Defendants Northside Hospital-Cherokee, Dr. Allen and Dr. Oden have the right to require the transfer of this case to Cherokee County.  O.C.G.A. § 9-10-31(c).  Specifically, Defendants Northside Hospital-Cherokee, Dr. Allen and Dr. Oden are residents of Cherokee County, and this case arises from alleged medical malpractice that occurred in Cherokee County.  Accordingly, this case must be transferred to the State Court of Cherokee County.  

Furthermore, Defendants note the specific legislative findings that led to amending O.C.G.A. § 9-10-31 as cited above.  In particular, the Georgia General Assembly declared “ . . . there presently exists a crisis affecting the provision and quality of health care services in the state . . . The General Assembly further finds that certain civil justice and health care regulatory reforms as provided in this Act will promote predictability and improvement in the provision of quality health care services and the resolution of health care liability claims . . . “  See 2005 GA S.B. 3, p. 1.  Preventing plaintiffs from forum shopping in medical malpractice cases, which is clearly one purpose of O.C.G.A. § 9-10-31(c), allows for the determination of whether health providers or a hospital complied with the standard of care to rest with the individuals within the community these health providers or hospital serves, and reinforces the well-established Georgia Constitutional requirement that a defendant be sued in his or her county of residence.  See Ga. Const. Art. VI, § 2, ¶ VI.  

Thus, based on the express language of O.C.G.A. § 9-10-31(c), supported by the legislative intent and public policy considerations behind this recently enacted provision, this Court is required to transfer the action to Cherokee County, pursuant to Defendants’ Motion to Transfer Venue, because Defendants Northside Hospital-Cherokee, Dr. Allen and Dr. Oden reside there, and Cherokee County is where the alleged tortuous acts occurred.   

B.
This case should be transferred from DeKalb County State Court to Cherokee County State Court pursuant to O.C.G.A. § 9-10-31.1.
Alternatively, if this Court finds that O.C.G.A. § 9-10-31(c) does not require that this case be transferred to Cherokee County, venue nevertheless lies in Cherokee County pursuant to O.C.G.A. § 9-10-31.1.  This new Code section officially incorporates into Georgia law the doctrine of forum non conveniens.  Specifically, O.C.G.A. § 9-10-31.1 provides in pertinent part:

If a court of this state, on written motion of a party, finds that the interest of justice and for the convenience of the parties and witnesses a claim or action would be more properly heard in a…different county of proper venue within this state, the court shall decline to adjudicate the matter under the doctrine of forum non conveniens…As to a claim or action that would be more properly heard in a different county of proper venue within this state, the venue shall be transferred to the appropriate county.

O.C.G.A. § 9-10-31.1(a) (emphasis supplied).

Pursuant to the terms of O.C.G.A. § 9-10-31.1, the trial court first must determine whether the action initially could have been brought in the transferee court.  If that test is met, then the court must next ascertain whether a transfer would serve the interest of justice and the convenience of the parties and witnesses.  

Because O.C.G.A. § 9-10-31.1 was recently enacted in February of 2005,  as part of the tort reform legislation, there are hardly any reported opinions interpreting this statute.  Other than the Hewett decision cited in section “2” below, these Defendants are unaware of any other case law interpreting this statute, and Georgia Courts have previously only allowed the doctrine of forum non conveniens to be applied to nonresident aliens suffering injuries outside this country.  AT&T Corp., v. Sigala, 274 Ga. 137, 138 (2001) (superseded by O.C.G.A. § 9-10-31.1).  
However, the transfer provisions of O.C.G.A. § 9-10-31.1(a) appear to be virtually identical to the transfer provisions set forth in 28 U.S.C. § 1404(a).  Similar to O.C.G.A. § 9-10-31.1(a), 28 U.S.C. § 1404(a) provides that "for the convenience of the parties and witnesses, in the interest of justice, a district court may transfer any civil action to any other district or division where it might have been brought."  Thus, the federal decisions interpreting 28 U.S.C. § 1404(a) provide useful guidance in interpreting O.C.G.A. § 9-10-31.1. 

1.
This action could have been brought in Cherokee County originally.  
Pursuant to O.C.G.A. § 9-10-31.1(a), the trial court must determine that that there is another county within this state where venue is proper.  There can be no argument in this matter that this lawsuit could have been brought in Cherokee County.  Defendants Northside Hospital-Cherokee, Dr. Allen and Mr. Oden reside in Cherokee County, where the alleged medical malpractice occurred.  Thus, the first prong of the analysis is complete.  

2.
An order transferring this action to Cherokee County would serve the interest of justice and the convenience of the parties and witnesses.  
Pursuant to O.C.G.A. § 9-10-31.1(a), a trial court is required to transfer an action where doing so would serve: (1) the convenience of the parties; (2) the convenience of the witnesses; and (3) the interest of justice.  Within those three broad categories, the trial court must consider the following seven factors, including: (1) relative ease of access to sources of proof;  (2) availability and cost of compulsory process for attendance of unwilling witnesses;  (3) possibility of viewing of the premises, if viewing would be appropriate to the action; (4)  unnecessary expense or trouble to the defendant not necessary to the plaintiff’s own right to pursue his or her remedy; (5) administrative difficulties for the forum courts; (6) existence of local interest in deciding the case locally; and (7) the traditional deference given to a plaintiff’s choice of forum.  O.C.G.A. § 9-10-31.1(a)(1-7);  See also Hewett v. Raytheon Aircraft Co., 273 Ga. App. 242, 614 S.E.2d 875 (2005) (holding that the trial court must make specific findings either orally or in writing demonstrating that the court has considered all seven of these factors).
  Transferring this action to Cherokee County would serve the convenience of the parties, the witnesses and the interest of justice.  An analysis of each of these factors to the relevant facts demonstrates why this Court is required to transfer this case to Cherokee County.  O.C.G.A. § 9-10-31.1.


a.
The convenience of the parties.

Cherokee County is a far more convenient venue for a majority of the parties.  Three of the named Defendants reside in Cherokee County.  In addition, Plaintiffs reside in Cherokee County, and the alleged tortuous conduct occurred in Cherokee County.  Finally, the other named Defendants who are not residents of Cherokee County consent to this Motion to Transfer Venue.  Thus, based on the foregoing, it logically follows that no party would be inconvenienced if this case is transferred from DeKalb County to Cherokee County. 

b.
Convenience of the Witnesses

“The convenience of the witnesses is of great importance to the decision to transfer venue from one forum to another, and the focus of the Court should be on the convenience of ‘key witnesses.’”  Ramsey v. Fox News Network, LLC, 323 F. Supp 2d 1352, 1356 (N.D. Ga. 2004) (citation omitted).  For purposes of this motion, “the key witnesses are those which have information regarding the liability of [the] Defendant.”  Id. at p. 1357 (citations omitted).

Furthermore, 

[T]here is a distinction between party witnesses and non-party witnesses.  The party witnesses are the parties themselves and those closely aligned with the party, and they are presumed to be more willing to testify in a different forum, while there is no such presumption as to non-party witnesses.  Given the fact that, when possible, live testimony is preferred over other means of presenting evidence, the convenience of the non-party testimony is preferred over other means of presenting evidence, the convenience of the non-party witnesses weighs most heavily on the Court in deciding a motion to transfer venue.

Id.  (internal citations omitted).
Here, most witnesses, including party, non-party, key and non-key witnesses, are located in Cherokee County based on their residence or the location of where they work.  After all, Plaintiffs reside in Cherokee County, and Northside Hospital-Cherokee, Dr. Allen and Mr. Oden reside in Cherokee County.  Furthermore, because the alleged tortuous conduct occurred in Cherokee County, many non-party witnesses are likely to be found in Cherokee County.  Where the majority of witnesses are located outside the forum, the balance weighs in favor of a transfer to a forum where the witnesses are located.  See A. C. Samford, Inc. v. United States, 226 F. Supp. 72 (N.D. Ga. 1963) (holding transfer appropriate where majority of witnesses were centrally located outside the forum, despite showing of scattered witnesses at other places both in and outside of the forum).  As the majority of potential witnesses in this case reside or work in Cherokee County, the balance weighs heavily in favor of transfer to this jurisdiction.
c.
The interest of justice
Case law provides that the interests of justice require that a court consider "the forum in which judicial resources could most efficiently be utilized and the place in which the trial would be most 'easy, expeditious, and inexpensive.'"  Howell v. Tanner, 650 F.2d 610, 616 (5th Cir. 1981) (quoting Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 508, 67 S.Ct. 839, 91 L.Ed 1055 (1947)).  Considering that the majority of potential witnesses reside or work in Cherokee County, and that original evidence pertaining to Plaintiffs’ claims rests in Cherokee County, transferring this action to this county is the only logical method to insure that the easiest, most expeditious, and most inexpensive path to conclusion is followed.  
d.
Relative ease of access to sources of proof


In addition to the fact that virtually all witnesses with firsthand knowledge of the subject claims raised in Plaintiffs’ Complaint reside or work in Cherokee County, many relevant documents and other evidence are also located in Cherokee County.  Thus, Cherokee County has the easiest access to sources of proof, and the majority of relevant evidence in this case is located in this county.  
e.
Availability of compulsory process for witnesses
The compulsory process is equally available in DeKalb or Cherokee County.  Thus, DeKalb County will have no advantage over Cherokee County in compelling witness attendance in this action.


f.
Possibility of viewing of the premises

This is not a premises liability case.  Nor does this case involve a particular accident site.   However, the parties may wish for the jury to view the Plaintiffs’ residence where Mrs. Yarbrough alleges that she fell. 


g.
Unnecessary expense or trouble to the defendant 


Because most of the Defendants either reside or work in Cherokee County and because all Defendants have consented to this Motion to Transfer to Cherokee County, transferring the action to this county will not result in unnecessary expense or trouble for Defendants.  


h.
Administrative Difficulties for the forum courts


 The administrative difficulties are greater in DeKalb County than they would be in Cherokee County.  There are public interest factors to consider when courts are required to adjudicate disputes that have little connection to the chosen forum, including court congestion and jury duty.  AT&T Corp., v. Sigala, 274 Ga. 137, 138 (2001) (superseded by O.C.G.A. § 9-10-31.1).  Jury duty is a burden that ought not to be imposed upon the people of a community which has no relation to the litigation.  Id. (citing Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 508, 67 S.Ct. 839, 91 L.Ed 1055 (1947)).  Because DeKalb County has no connection to the dispute, besides the fact that one of the twelve named Defendants resides in DeKalb County, this Court should not be burdened with additional administrative difficulties associated with adjudicating this case and should instead transfer the case to Cherokee County.  

i.
Existence of local interest in deciding the case
Cherokee County has a far greater interest in deciding this case than DeKalb County does.  Indeed, the alleged tortuous conduct occurred in Cherokee County, not DeKalb.  The citizens of Cherokee have an interest in determining whether their local health providers and hospital complied with the standard of care when rendering services to a resident of Cherokee County that is not equivalent to the citizens of DeKalb County.  Thus, based on this, “the plaintiff’s choice of forum is outweighed by the public interest in assuring that ‘localized controversies are decided at home.’”  Prather v. Raymond Const. Co., 570 F.Supp. 278 (N.D. Ga. 1983). 
j.
Plaintiffs' choice of forum

Case law holds that a plaintiff’s initial choice of forum is due some degree of deference.  However, “where the operative facts giving rise to the cause of action arose outside of the forum selected by the plaintiff, the choice of forum is entitled to less deference.”  Pickett v. Iowa Beef Processors, 1997 U.S. Dist. LEXIS, 23726, Slip Op. at p. 14 (M.D. Ala. March 13, 1997) (rev’d on other grounds by Pickett v. Iowa Beef Processors, 209 F.3d 1276 (11th Cir. 2000)).  A plaintiff's choice of forum also carries less weight when the forum has only attenuated interests in the litigation.  Cortez v. First City Nat’l Bank of Houston, 735 F. Supp. 1021, 1024 (M.D.Fla. 1990).

  In this case, the operative facts giving rise to this lawsuit occurred in Cherokee County. The only connection that permitted Plaintiffs to file their suit in DeKalb County is that one of the twelve Defendants resides in DeKalb County.  Other than this singular contact, Plaintiffs’ claims against Defendants in this lawsuit have nothing to do with DeKalb County.  Given these facts, Plaintiffs’ choice of forum in this matter is due very little deference, if any at all.  

 Notably, Plaintiffs’ filing of this case in DeKalb County seems to be a clear example of the type of forum shopping that the General Assembly has sought to prevent by enacting O.C.G.A. §§ 9-10-31(c) and 9-10-31.1.  Thus, this Court should transfer the action to Cherokee County.     
III.
CONCLUSION

Based upon the foregoing, Defendants jointly request that the Court transfer this case to the State Court of Cherokee County pursuant to O.C.G.A. § 9-10-31(c).  Moreover, Defendants show that such a transfer is necessary under the doctrine of forum non conveniens, set forth in O.C.G.A. § 9-10-31.1.  
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�  Defendant Kimberly B. Gaither, M.D. is a resident of Paulding County.  (First Amended and Restated Complaint for Medical Malpractice, ¶ 3).  Defendant Tamim Al-Kharrat, M.D. is a resident of DeKalb County.  However, the offices of his professional corporation, also a named Defendant, are located in Cherokee County.   (Id. at ¶ 5).  Defendants Cherokee County EMS, Inc., Phoenix Healthcare, Inc., and Atlanta South Ambulance have offices located in Fulton County, and their corporate officers are located in Fayette County.  (Id. at ¶¶ 9-11).  Finally, Defendants Hal and Stephanie Gentry are residents of Forsyth County.  (Id. at ¶¶ 12-13).       


� The requisite analysis set forth in  O.C.G.A. § 9-10-31.1 is very similar to the analysis federal courts are required to perform.  Pursuant to 28 U.S.C. § 1404(a), federal courts are required to consider three factors: (1) the convenience of the parties; (2) the convenience of the witnesses; and (3) the interest of justice.  Moore v. McKibbon Bros., Inc., 41 F. Supp. 2d 1350 (N.D. Ga. 1998); Bell v. K Mart Corp., 848 F. Supp. 996, 998 (N.D. GA. 1994).  Within those three broad categories articulated in § 1404(a), courts generally consider the following factors: (1) the plaintiff's initial choice of forum; (2) the convenience of the parties; (3) the convenience of the witnesses; (4) the relative ease of access to sources of proof and the location of relevant documents; (5) the availability of compulsory process for witnesses; and (6) trial efficiency and the interests of justice.  See Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 508, 67 S.Ct. 839, 91 L.Ed 1055 (1947).
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