
IN THE STATE COURT OF FULTON COUNTY

STATE OF GEORGIA
JOSEPH M. BECK and


)

TAMARA L. BECK 



)







)


Plaintiffs,



)







)

vs.





)
CIVIL ACTION 







)
FILE NO. 03VS055933H

TENET HEALTHSYSTEM G.B., INC. 
)

d/b/a ATLANTA MEDICAL CENTER; 
)

KAMAL BOHSALI, M.D.; JOHN D. 
HILL,
)

M.D.; THOMAS IVAN ROSS, M.D.; 

)

RESURGENS AND AFFILIATED 

)

ORTHOPAEDISTS, P.C.; 


)

and RESURGENS, P.C.,


)







)


Defendants.



)
REPLY BRIEF IN SUPPORT OF DEFENDANTS TENET HEALTHSYSTEM G.B, INC. d/b/a ATLANTA MEDICAL CENTER, KAMAL BOHSALI, M.D., AND JOHN D. HILL, M.D.’S MOTION FOR ATTORNEYS’ FEES AND COSTS PURSUANT TO 
O.C.G.A. § 9-11-68 
COME NOW, Tenet Healthsystem G.B., Inc. d/b/a Atlanta Medical Center, Kamal Bohsali, M.D., and John D. Hill, M.D., named Defendants in the above-styled civil action and file this Reply Brief in Support of Defendants’ Motion for Attorneys’ Fees and Costs:

Defendants’ Brief in Support of their Motion for Attorneys’ Fees and Costs sets forth a strong and largely uncontested argument in support of their Motion.  Instead of even attempting to address the case at hand, Plaintiffs filed a “stock” GTLA brief addressing how the “Muenster family” entered the courthouse doors, prosecuted their claims, won a monetary damage award, and are now in danger of paying damages to the Defendants’ insurance company.  See Plaitniff’s Response Brief at 25 [sic].  However, the “Muenster family” is not a party to this case and the true Plaintiffs in the present case, Joseph and Tamara Beck, have gotten no where close to the courthouse doors with their unproven frivolous claims, which their even own expert has disproved.


Furthermore, the Defendants are perplexed as to how the Plaintiffs’ convoluted argument and number crunching is in any way applicable to the voluntary dismissal of their frivolous claims as O.C.G.A. § 9-11-68 (d) is clear on its face regarding the applicability of the Offer of Judgment Statute following a voluntary dismissal.  In fact, the calculation is quite simple; $0.00 is $0.00, no matter how the Plaintiffs try to slice it.  When the Offer of Judgment statute is applied subsequent to a voluntary dismissal, none of the disparate circumstances Plaintiffs spend the course of ten pages attempting to explain is even applicable.   


While Defendants contend that O.C.G.A. § 9-11-68 (d) is clear regarding its application in cases following a voluntary dismissal, Plaintiffs assert a number of constitutional issues bearing reply.  

I. Application of O.C.G.A. § 9-11-68 (d) to the pending case does not violate have an unconstitutional retroactive effect in violation of the Constitution of Georgia or O.C.G.A. § 1-3-5.

An award of attorneys’ fees and costs to the Defendant in this case pursuant to O.C.G.A. § 9-11-68 (d) would be a constitutional application of the statute pursuant to Article I of the Constitution and O.C.G.A. § 1-3-5.  The Georgia Constitution and O.C.G.A. § 1-3-5 merely expresses a preference against retroactive application and do not forbid retroactive application.  Ferrero v. Associated Materials, Inc., 923 F.2d 1441, (11th Cir. 1991).  The provision of the Georgia Constitution which prohibits retroactive laws has been interpreted to not apply to remedial or procedural statutes.  State Hwy. Dep’t. v. Bass, 197 Ga. 356 (1944).  O.C.G.A. § 9-11-68 is a remedial and procedural statute, and therefore is neither prohibited by O.C.G.A. § 1-3-5, nor Article I of the Georgia Constitution.  
A. Plaintiffs do not have a vested or fundamental constitutional right to bring and maintain action in court.


Plaintiffs’ entire argument that the application of O.C.G.A. § 9-11-68 would have an unconstitutional retroactive effect rests on the assertion that Plaintiffs have a vested and constitutional fundamental right to bring and maintain an action in court.   See Plaintiffs’ Response at 3.  Plaintiffs’ argument is fundamentally flawed as the Supreme Court of Georgia has rejected that Plaintiffs have a fundamental constitutional right to maintain a cause of action or that vested right is created by filing a cause of action.  


First, Plaintiffs’ argument that they have a “fundamental constitutional right” to bring and maintain a cause of action pursuant to Ga. Const. art. I, § 1, Par IX, is misguided.  Ga. Const. art. I, § 1, Par IX, states “no person shall be deprived of the right to prosecute or defend, either in person or by an attorney, that person’s own cause in the courts of this state.”  Plaintiffs’ reliance on this language to create a fundamental constitutional right to bring and maintain a cause of action has been rejected numerous times by the Supreme Court.  Nelms v. Georgian Manor Condominium, 253 Ga. 410, 412 – 413 (1984); see also Bloomfield v. Liggett & Myers, Inc., 230 Ga. 484 (1973).  The Supreme Court, in Nelms, was presented with the question of whether Georgia Constitution provides a “right of access” to the courts as suggested by the Plaintiffs in their Response Brief, and unanimously rejected this interpretation of Ca. Const. art. I, § 1, Par IX.  Id.  The Nelms court relied on the constitutional legislative history underlying the enactment of the predecessor and stated:
The vastly broader question of whether this paragraph affords an individual the right of access to the courts within the meaning appellant urgers was never an issue in the discussions.  While it is axiomatic that an individual must have access to the courts in order to assert the right of self-representation provided by Art. I, § 1, Par XII is a “right of choice” (between self-representation and representation by counsel) provision, and not an “access to the courts” provision such as found in the constitutions of Florida, Kentucky and Alabama.  

Id.  Conclusively, Plaintiffs’ entire argument that they have a fundamental right of access to the courts is based on an erroneous interpretation of the Constitution of the State of Georgia, 1983.

Second, Plaintiffs’ contention that they have a “vested right” in their cause of action once they filed their lawsuit was also rejected by the Georgia Supreme Court.  Plaintiffs mistakenly relied on National Surety Corporation v. Boney, 99 Ga. App. 280, 284 (1951), to support their contention that a vested right is created by the filing of a lawsuit.  The Supreme Court of Georgia, recently in EHCA Cartersville, LLC v. Turner, 626 S.E.2d 482 (2006), discarded the Plaintiffs’ argument that the decision in Boney creates a vested right in prosecuting a lawsuit.   The Court explained “the Court of Appeals’ language regarding vested rights in Boney was disapproved in a subsequent decision of that Court.”  Id. citing Muscogee County Board of Tax Assessors v. Alexander Bros. Lumber Co., 121 Ga. App. 800, 801 (1970).  The Court went further in holding a party “has no vested rights in any course of procedure.”  Id.  
B. O.C.G.A. § 9-11-68(d) is a procedural law that may be applied prospectively.  
In pertinent part, O.C.G.A. § 1-3-5 states that “Law working only to the remedy or mode of trial may apply to contracts, rights and offenses entered into, accrued or committed prior to their passage . . .”  (emphasis supplied).  The Court of Appeals interpreted the presumption against retroactive application of statutes in Hunter v. Johnson, 259 Ga. 21 (1989).  In that case, the court held that since statutes of limitation look only to the remedy, they are procedural and thus can be retroactively construed.  Id. at 22.  The court cited the long line of cases allowing for retroactive construction and noted the principle on which those cases were based: 

“The presumption against a retrospective construction of the statute has no application to enactments which affect the procedure and practice of the courts, even where the alteration which the statutes make has been disadvantageous to one of the parities . . . a law which merely alters the procedure may, with perfect propriety, be made applicable to past as well as future transactions.  No person has a vested right in any course or procedure, nor in the power of delaying justice, nor deriving benefit from technical and formal matters of pleading.  He has only the right of prosecution or defense in the manner prescribed, for the time being, by or for the form in which he sues; and if a statute alters that mode or procedure, he has no other right than to proceed according to the altered mode.  The remedy does not alter the contract or the tort; it takes away no vested right.  No person can claim a vested right in any particular mode or procedure for the enforcement or defense of his rights.  A remedy may be provided for existing rights and new remedies added to or substituted for those which exist.”  Id.; see also, Pritchard v. Savannah S. & R. R. R. Co., 87 Ga. 294 (1891).

O.C.G.A. § 9-11-68(d) does not alter the alleged tort for which the Plaintiff seeks recovery.  Instead, the statute can constitutionally be retroactively applied because the statute merely alters procedure and adds a new remedy.  Id.  The courts of Georgia have recognized that an award of attorney’s fees is a remedy and that remedial and procedural statutes are enforceable.  Crecelius v. Brooks, 258 Ga. 372 (1988); Bass, 197 Ga. 356. 

The Plaintiffs’ attempt to cast O.C.G.A. § 9-11-68 as divesting a substantive right is ridiculous and should be given short shrift for the reasons discussed in depth above.  Furthermore, even assuming arguendo that Plaintiffs have a vested right, the Plaintiffs’ right to sue for an alleged tort has not been taken away.  The Plaintiffs’ suit has not been dismissed, nor has the Plaintiffs’ right to prosecute the case to final judgment been infringed in any way. Furthermore, the Court should not forget that the Defendants are seeking attorneys’ fees pursuant to O.C.G.A. § 9-11-68(d) following Plaintiffs voluntarily dismissal of their case, and not subsequent to a verdict.  The Plaintiffs cite to numerous cases which they contends support their argument that an arguably vested right has been affected by the statute.  First, the Court should note that affecting a vested right is not prohibited; rather, divesting vested rights is unconstitutional.  Hunter, 259 Ga. at 22.  Regardless, all cases cited by Plaintiffs in support of their argument are distinguishable.  First, the argument that a constitutional right to bring and maintain an action in court has been affected is moot because, as discussed above, the Plaintiffs have no constitutional right of access to the courts and no access has been denied.  Thus, the argument that their claim has been abrogated by O.C.G.A. § 9-11-68 is unsupported by either the facts of this case or Georgia law.   
Additionally, the Plaintiffs’ reliance on Minter v. Tyson Foods, Inc., 271 Ga. App. 185 (2004) is misplaced.  In that case, the Court refused to retroactively apply O.C.G.A. § 34-9-108 to award litigation expenses to a workers’ compensation claimant.  First, it should be noted that awards of the Appellate Division of the State Board of workers’ compensation, when supported by any evidence, are conclusive and binding.  Minter, 217 Ga. App. at 188.  In light of this extremely deferential standard of review, the Court of Appeals’ affirmation of the denial of attorney’s fees should be recognized as the mere rubber stamp that it is.  

Second, the statute in question in that case did not express an intention to give retroactive effect to the statute, which is required for a court to retroactively construe a statute.  Canton Textile Mills, Inc., v. Lathem, 253 Ga. 102, 103 (1984).  It cannot reasonably be argued that a statute providing for the award of litigation expenses is not a remedial or procedural statute.  Further, even if the Court finds that Minter stands for the proposition that statutes providing for the award of litigation expenses are substantive rather than procedural/remedial laws, then that portion of Minter has been implicitly overruled by the Untied States Supreme Court.  See, City of Rancho Palos Verdes v. Abrams, 125 S.Ct. 1453 (2005) (noting that an award of attorneys’ fees is a remedy).  
Pursuant to the well-established case law discussed herein, statutes that relate to remedies or procedure may be given retrospective or retroactive construction.  Focht v. American Cas. Co., 103 Ga. App. 138 (1961); Sanks v. Georgia, 401 U.S. 144 (1971).  Since O.C.G.A. § 9-11-68 is a procedural/remedial statute, the Court should hold that its application to the case at bar is constitutional.

II. SB 3 does not violate Article III, Section V, Par. III of the Georgia Constitution.
The Plaintiffs make the unfounded argument that SB 3 is unconstitutional because it violates the “single subject rule” of the Georgia Constitution which states, “No bill shall pass which refers to more than one subject matter or contains matter different from what is expressed in the title thereof.” Article III, Section V, Par. III (emphasis supplied).  The Plaintiffs implicitly concede that the title including the caption of SB3 provides adequate notice of the contents of the bill and the issue will not be briefed.  See Lutz v. Foran, 262 Ga. 819 (1993) (holding that the word “title” in the Constitution means the act’s caption).  

The bill satisfies the single subject rule.  In Lutz, the plaintiff argued that the Medical Malpractice Reform Act of 1987 should be held to violate the single subject rule on the basis that the act could not apply to professions other than medical, and specifically not to harbor pilots.  Id. at 820.  In upholding the statute, the court explained, “[a]s used in the Constitution, the term ‘subject matter’ is to be given a broad and extended meaning so as to allow the legislature authority to include in one Act all matters having a logical or natural connection.”  Id. at 823.  The court went on to explain the relaxed standard by stating, “[t]o constitute plurality of subject matter, an Act must embrace two or more dissimilar and discordant subjects that by no fair intendment can be considered as having any logical connection with or relation to each other.  All that our Constitution requires is that the Act embraces only one general subject.”  Id.  

As in Lutz, the provisions of SB3 are logically related to the general subject of civil actions and do not embrace discordant subjects.  Therefore, the act is constitutional under the multiple subject matter provision.

The Plaintiffs’ argument that the 2005 Legislative Session’s passage of tort reform is comparable to the Yazoo fraud is too offensive to ignore.  The Yazoo fraud was the single greatest fraud ever perpetrated upon the state of Georgia.  The Yazoo fraud involved the legislative passage of a bill which was captioned as an act “for the protection and support of its frontier settlements” which in fact disposed of 35,000,000 acres of land (which presently comprises the states of Alabama and Mississippi) for a penny an acre.  In stark contrast is SB 3, which was debated, well-publicized, and which bore a very descriptive title.   

Because the subject matter of SB 3 is clearly delineated in the title, and because the contents of SB 3 refer to a single subject matter, the Court should not hold that SB 3 violates the Georgia Constitution. 

III.
O.C.G.A. § 9-11-68 complies with the Equal Protection Clauses of the Georgia Constitution and the United States Constitution.
Plaintiffs’ contention that O.C.G.A § 9-11-68 violates the Equal Protection Clauses of the Georgia Constitution and the United States Constitution is incorrect.  Plaintiffs spend a great deal of time and space in their response brief presenting various scenarios which O.C.G.A. § 9-11-68 may have a disparate impact on certain classes of litigants.  However, Plaintiffs never address the case before the court in how O.C.G.A. § 9-11-68(d) violates equal protection where Plaintiffs reject an offer of judgment, subsequently voluntarily dismiss their frivolous medical malpractice claim, and recover nothing as a result.  
The Georgia Constitution states, “[n]o person shall be deprived of equal protection of the laws.”  Ga. Const. Art. I, §I, Par. II (1983).  The Equal Protection Clause of the United States Constitution states that no State shall “deny to any person within its jurisdiction the equal protection of the laws.”  U.S. Const. Art. I, §I, Par. XIV.  The Georgia Equal Protection Clause is generally construed to be consistent with the federal Equal Protection Clause, and requires that the State treat similarly situated individuals similarly.  See City of Atlanta v. Watson, 267 Ga. 185, 187 (1996).  However, the Georgia Supreme Court has held that “[s]tate legislative classification ‘is permitted when the classification is based on rational distinctions and . . . bears a direct and real relation to the [legitimate] object or purpose of the legislation.'"  City of Atlanta v. Watson, 267 Ga. 185, 187 (1996); quoting Home Materials v. Auto Owners Ins. Co., 250 Ga. 599, 600 (1983).

The party who challenges a legislative classification on Equal Protection grounds must meet a high burden.  The challenging party has the burden of proving that “the legislative facts on which the classification is apparently based could not reasonably be conceived to be true by the government decisionmaker.'"  Id. at 188; quoting Craven v. Lowndes County Hosp. Auth., 263 Ga. 657, 659 (1993).  Conversely, “if it is shown that under any conceivable set of facts the classifications created by the statute bear a reasonable relationship to legitimate, constitutional governmental objectives, then the statute will be upheld.”  Love v. Whirlpool Corp., 264 Ga. 701, 702 (1994); citing Craven v. Lowndes County Hosp. Auth., 263 Ga. 657 (1993).


The Georgia Legislature is given wide latitude to make classifications that address perceived problems.  See, Love v. Whirlpool Corp., 264 Ga. 701, 704 (1994).  Further, the Legislature is not required to create the perfect or the best classification scheme possible.  See Love v. Whirlpool Corp., 264 Ga. 701, 704 (Ga. 1994); See also Old South Duck Tours, Inc. v. Mayor & Aldermen of Savannah, 272 Ga. 869, 872 (2000).  All that is required of the legislature is that the classification be rationally related to a legitimate governmental interest.  Plaintiffs’ contention that tort plaintiffs are somehow a suspect class requiring stricter judicial scrutiny is erroneous because, as described in depth above, Georgia does not recognize a fundamental right of “access to the courts.”  Nelms v. Georgian Manor Condominium Association, Inc., 253 Ga. 410 (1984).  
O.C.G.A. § 9-11-68 is rationally related to advancing a legitimate governmental interest.  The legitimate goals of O.C.G.A. § 9-11-68 include promoting settlements and conserving scarce judicial resources.  Further, the legislature intended to help alleviate a perceived crisis in the provision of quality healthcare in Georgia.  The legislature notes that, because of excessive tort litigation, the availability of liability insurance for healthcare providers has declined while the price of liability insurance for health care providers has become incredibly costly.  This, in turn, poses a risk to the health and well-being of all Georgia citizens, according to the legislature.  Georgia’s Offer of Judgment statute was intended to help end this crisis, as well as to reform other civil actions.  In short, O.C.G.A. § 9-11-68 was passed by the Georgia Legislature to serve the public interest. 
Even assuming that O.C.G.A. § 9-11-68 falls more harshly on tort plaintiffs, this statute is a reasonable attempt by the legislature to address a legitimate concern.  This concern is that excessive tort litigation is burdening the health care system and the court system. As stated previously, the legislature is given wide latitude to make classifications that address perceived problems.  See, Love v. Whirlpool Corp., 264 Ga. 701, 704 (1994).  Certainly, the classifications created by O.C.G.A. § 9-11-68 bear a reasonable relationship to the legitimate governmental objectives of conserving judicial resources and protecting the public health, especially regarding the voluntary dismissal of frivolous medical malpractice claims.  See Love v. Whirlpool Corp., 264 Ga. 701, 702 (1994).  For these reasons, O.C.G.A. § 9-11-68 is a reasonable attempt to address a legitimate state interest and does not violate the Equal Protection Clauses of the United States Constitution or the Georgia Constitution; especially concerning awarding attorneys’ fees pursuant to an offer of judgment following the voluntary dismissal of a frivolous claim.    
IV.
O.C.G.A. § 9-11-68 does not conflict with procedural due process granted by the Georgia Constitution and the United States Constitution

Plaintiffs’ contention that O.C.G.A. § 9-11-68 denies tort plaintiffs procedural due process under the United States Constitution and the Georgia Constitution is also incorrect.  The Georgia Constitution states that “[n]o person shall be deprived of life, liberty, or property without due process of law…”  Ga. Const. Art. I, §I, Par. I (1983).  Further, the Fourteenth Amendment to the United States Constitution states, “nor shall any State deprive any person of life, liberty, or property, without due process of law.”  

One aspect of due process under the Fourteenth Amendment is procedural due process.  As Plaintiff points out, “a State must afford to all individuals a meaningful opportunity to be heard” in order to comply with the requirements of procedural due process.  Boddie v. Connecticut, 401 U.S. 371, 379 (1971).  

However, due process does not require that every party in every case have a hearing on the merits.  Instead, all that the Constitution requires is an opportunity for a hearing, granted at a meaningful time and in a meaningful manner.  See Boddie v. Connecticut, 401 U.S. 371, 378 (1971); quoting Armstrong v. Manzo, 380 U.S. 545, 552 (1965); also quoting Mullane v. Central Hanover Tr. Co., supra, at 313.    

Plaintiffs argue that reducing a tort plaintiff’s recovery by awarding attorneys’ fees deprives that plaintiff of a meaningful opportunity to be heard.  This argument is false.  As noted above, procedural due process requires that the plaintiff have an opportunity to be heard.  O.C.G.A. § 9-11-68 does not deprive any party of this opportunity.  Instead, O.C.G.A. § 9-11-68 encourages all parties to voluntarily settle their case.  Despite this encouragement, each party has the opportunity to refuse settlement and have their case heard on the merits.  Finally, the fee-shifting provisions of O.C.G.A. § 9-11-68 do not take effect until after the case is heard and decided.  Therefore, O.C.G.A. § 9-11-68 does not deprive plaintiffs of their opportunity to be heard.  Also, awarding attorney’s fees because one party wrongly refuses settlement does not make his opportunity to be heard any less meaningful as long as that party still had every opportunity to argue the merits of his case.  Therefore, O.C.G.A. § 9-11-68 does not violate the procedural requirements of due process.
V.
CONCLUSION

For the foregoing reasons, and for good cause shown, Defendant respectfully requests that its Motion for Attorneys’ Fees and Costs be GRANTED.
IN THE ALTERNATIVE, DEFENDANTS REQUEST ATTORNEYS’ FEES AND COSTS PURSUANT TO O.C.G.A. § 9-15-14
COME NOW, Tenet Healthsystem G.B., Inc. d/b/a Atlanta Medical Center, Kamal Bohsali, M.D., and John D. Hill, M.D., named Defendants in the above-styled civil action and requests Attorneys Fees and Costs pursuant to O.C.G.A. § 9-15-14, and in support thereof would show:
I.
Statement of Case and Authority


O.C.G.A. § 9-15-14(b) provides, in pertinent part:

The court may assess reasonable and necessary attorney’s fees and expenses of litigation in any civil action in any court of record if, upon the motion of any party or the court itself, it finds that an attorney or party brought or defended an action, or any part thereof, that lacked substantial justification or that the action, or any part thereof, was interposed for delay or harassment, or if it finds that an attorney or party unnecessarily expanded the proceeding by other improper conduct … 

The Plaintiffs in the pending matter have caused the Defendants great time and expense in forcing them to defend frivolous claims over the course of almost 3 years.  Defendants repeatedly requested Plaintiffs dismiss them from the case and pointed out there were no facts to support their claims against Atlanta Medical Center, and its residents, for delay in relieving Mr. Beck’s possible compartment syndrome.  Furthermore, Defendant contended, and the facts have bore out, that Mr. Beck’s injuries are attributable to the initial traumatic fracture suffered in an automobile accident and were in no way related to the care he received from these Defendants.

After over 1 year of discovery, Defendants made Plaintiffs aware of its position regarding liability on December 3, 2004.  See Correspondence dated December 3, 2004, a copy of which is attached hereto as Exhibit A.  Defendants’ counsel, Mr. Epstein wrote:

As I have indicated to you on numerous occasions, our opinion of this case is as follows.  None of Mr. Beck’s alleged injuries can in any reasonable way be attributed to any claimed delay in relieving his possible compartment syndrome.  There was no evidence of any damage attributable to compartment syndrome at the time of the initial surgery.  His injuries are entirely attributable to the initial traumatic fracture suffered in the automobile accident, to the problems he had in connection with healing of this injury (in particular a non-union of the fracture), and possibly to the treatment (i.e., the surgery) that was necessary to address the possible impending compartment syndrome (which would have been exactly the same necessary regardless of when the diagnosis was made).  I am entirely confident that no treating physician or reasonable expert could testify to the contrary.
Furthermore, at that time, Defendants requested Plaintiffs to identify their experts and make them available for deposition.  Id.  To date, and as Mr. Epstein predicted, no expert or treating physician has testified to the contrary.  


Plaintiffs did not respond to Defendants’ correspondence of December 3, 2004, nor did they indicate that they were making reasonable efforts to appropriately evaluate their claims against Atlanta Medical Center and its residents.  As a result, Defendants elected to utilize the newly enacted O.C.G.A. § 9-11-68 to make an offer of judgment to Plaintiffs in the attempt to protect itself from the unreasonable expenses and costs it anticipated incurring to defend the case through trial.  In the correspondence to Plaintiffs enclosing their offer of judgment, Defendants reiterated to Plaintiffs the lack of evidence supporting their claims against Atlanta Medical Center:
It does not bear repeating here, but you know my often stated view of the lack of merit of this case against Tenet and the lack of any actual damages related to the alleged negligence by either defendant.  Regardless of the substance of your case against Dr. Ross, the time for dismissing Tenet from this case is long past due.  In the event we are forced to defend this case through trial, we reasonably expect to obtain a defense verdict on behalf of Tenet, and we would seek our attorneys’ fees and expenses through trial, which would be quite substantial, either from Plaintiffs directly or from any verdict you might be awarded against Dr. Ross.
See Correspondence dated March 24, 2005, a copy is attached hereto as Exhibit B.  Consistent with their prior conduct throughout the litigation, Plaintiffs did nothing.

Despite the number of requests to dismiss Atlanta Medical Center and its residents from the case, and the persistence of the case to progress without any evidence to support Plaintiffs’ claims against these Defendants, they were forced to continue preparing a defense and took the deposition of Plaintiffs’ expert Dr. Lawrence Shall on July 26, 2005.  Dr. Shall’s deposition confirmed what the Defendants had expected since the inception of this case.  He testified that, at all times, the care rendered by Atlanta Medical Center, its residents and staff, met the appropriate standard of care.
 Even more appalling, Dr. Shall testified that he made a mistake is executing the Affidavit attached to the Complaint against Drs. Bohsali and Hill, and that he never should have done so.  Accordingly, Plaintiffs had all the information it needed and an expert at its disposal to properly evaluate the Defendants position that the care Mr. Beck received at Atlanta Medical Center complied with the standard of care. 

In light of Dr. Shall’s testimony, Defendants for the third time addressed the lack of evidence to support Plaintiffs’ claims, the time and expense Plaintiffs were causing Defendants, and requested Plaintiffs dismiss them from the case:
In light of all the facts and evidence in this case, not the least of which the deposition of Dr. Shall this week, I again request that you dismiss my clients, Tenet Healthsystem GB, Inc. d/b/a Atlanta Medical Center, Kamal Bohsali, M.D. and John D. Hill, M.D. (collectively “Tenet”), from this case at this time.  

The deposition of Dr. Shall, your own expert, only reinforced what I have been telling you about this case all along.  Not only was there no violation of the standard of care on the part of any Tenet personnel, but furthermore, Mr. Beck suffered no damages attributable to or as a result of any alleged delay in surgery to relieve his compartment syndrome.  

The deadline for responding to my Offer of Settlement pursuant to O.C.G.A. § 9-11-68 has long passed.  Therefore, in the event my clients prevail either on summary judgment or at trial, either of which is exceedingly likely, Plaintiffs shall be required to pay my client’s reasonable attorney’s fees and costs that it has incurred and will continue to incur from April 30, 2005, forward.  These fees obviously already include, but are not limited to, the costs associated with the deposition of Dr. Shall, which alone will be in excess of $5,000.00.  They will also include the costs of a motion for summary judgment, when it is prepared and filed, as well as the numerous other expert depositions and expenses, not to mention trial preparation and trial.  Even if Plaintiffs were to somehow prevail in their claim against Dr. Ross, it is highly unlikely that their recovery would do much more than cover the fees and expenses owed to Tenet.

Nevertheless, while the offer of $25,000 is no longer open, if Plaintiffs would agree to dismissal of the Tenet defendants at this time, and prior to my preparing and filing a motion for summary judgment, we would forego any claim for fees and costs following rejection of the Offer of Settlement.  This offer will remain open until August 5, 2005, at which time it will be withdrawn and we will proceed to file our motion for summary judgment.
See Correspondence dated July 29, 2005, a copy of which is attached hereto as Exhibit C.  For the third time, Plaintiffs ignored Defendants’ request and Defendants were compelled to spend more valuable time and expense preparing their Motion for Summary Judgment.  

Defendants filed their Motion for Summary Judgment on or about September 19, 2005.  Plaintiffs never filed a response to the Defendants’ Motion for Summary Judgment or advanced any argument to support their claims against Atlanta Medical Center, Kamal Bohsali, M.D., and John D. Hill, M.D. A hearing on the Motion for Summary Judgment was set for February 1, 2006.  Defendants prepared their argument on the merits for their Motion for Summary Judgment and traveled to the courthouse for the hearing.  Unbeknownst to Defendants, Plaintiffs filed a voluntary dismissal of their case that same morning without even the slightest notice, courtesy or consideration for the Defendants time and expense; as was par for the course throughout the litigation.  

Plaintiffs conduct throughout this litigation was to allow the case to proceed against Atlanta Medical Center, Kamal Bohsali, M.D., and John D. Hills, M.D., with full knowledge, or the means thereof, that at all times the Defendants complied with the appropriate standard of care in treating Mr. Beck and their care was not the cause of Mr. Beck’s injuries.  For some reason, known only to Plaintiffs, they chose to subject these Defendants with the unnecessary and burdensome expense of defending such frivolous and unsubstantiated claims.  Accordingly, Plaintiffs should bear this burden and Defendants should be awarded attorneys’ fees and costs associated with defending the case from December 3, 2004 on due to the complete lack of substantial justification of Plaintiffs’ allegations and for unnecessarily expanding the proceeding when it knew, or should have known, their claims against these Defendants were false. 


This 21st day of April, 2006.

Respectfully submitted,

/S/ Richard E. Zelonka, Jr.__  
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Eugene Mattioni, Esq.
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Philadelphia, PA 19106

Robert S. Register, Esq.
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Downey & Cleveland, LLP

288 Washington Avenue

Marietta, Georgia 30060
Attorneys for Def. Thomas Ivan Ross, M.D.,
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Georgia Bar No.: 142152
Attorneys for Defendants 

Tenet Healthsystem GB, Inc. d/b/a Atlanta Medical Center; Kamal Bohsali, M.D.; and John D. Hill, M.D.

INSLEY & RACE, LLC

Midtown Plaza, Suite 1450

1349 West Peachtree Street, NW

Suite 1450

Atlanta, Georgia 30309

(404) 876-9818

� Defendants’ position regarding liability in this case and Dr. Shall’s deposition testimony is addressed in its Motion for Summary Judgment and supporting brief.  
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