IN THE STATE COURT OF FULTON COUNTY

STATE OF GEORGIA
JOSEPH M. BECK and


)

TAMARA L. BECK 



)







)


Plaintiffs,



)







)

vs.





)
CIVIL ACTION 







)
FILE NO. 03VS055933H

TENET HEALTHSYSTEM G.B., INC. 
)

d/b/a ATLANTA MEDICAL CENTER; 
)

KAMAL BOHSALI, M.D.; JOHN D. 
HILL,
)

M.D.; THOMAS IVAN ROSS, M.D.; 

)

RESURGENS AND AFFILIATED 

)

ORTHOPAEDISTS, P.C.; 


)

and RESURGENS, P.C.,


)







)


Defendants.



)
MOTION TO DISMISS PLAINTIFFS’ CONSTITUTIONAL CLAIMS PURSUANT TO O.C.G.A. §  9-4-7 
COME NOW, Tenet Healthsystem G.B., Inc. d/b/a Atlanta Medical Center, Kamal Bohsali, M.D., and John D. Hill, M.D., and hereby move the Court to dismiss the Plaintiffs’ constitutional claims raised in their response to the Defendants’ Motion for Attorneys fees and Costs pursuant to O.C.G.A. § 9-4-7.  In support of this Motion, Defendants rely upon the pleadings and all original documents on file with this Court and their supporting brief incorporated herein:
I.
Introduction and Statement of Case

On February 17, 2006, the above named Defendants filed a Motion for Attorneys’ Fees and Costs pursuant to O.C.G.A. § 9-11-68 after Plaintiffs’ voluntary dismissal.  Plaintiffs filed a response to this motion on March 26, 2006.  In their response brief, Plaintiffs raised five separate and distinct claims that O.C.G.A. § 9-11-68 violates the Georgia Constitution and sought declaratory relief from this Court to declare the statute unconstitutional.  See Plaintiffs’ Response in Opposition to Defendants’ Motion for Attorney Fee and Costs Pursuant to O.C.G.A. § 9-11-68 and Plaintiffs’ Motion to Declare the Statute Unconstitutional.  At no time prior to the hearing on the merits of the Defendants’ Motion for Attorneys’ Fees and Costs did the Plaintiffs provide notice to the Georgia Attorney General’s Office pursuant to O.C.G.A. § 9-4-7.  

Where the Attorney General is not served with notice pursuant to O.C.G.A. § 9-4-7, this Court is without jurisdiction to render any judgment as to the constitutionality of § 9-11-68, except one of dismissal as to Plaintiffs’ claims.  

II.
Argument and Citation of Authority


O.C.G.A. § 9-4-7, provides in pertinent part:


Rights of persons not parties; state and municipalities made parties.

(c) If a statute of the state, any order or regulation of any administrative body of the state, or any franchise granted by the state is alleged to be unconstitutional, the Attorney General of the state shall be served with a copy of the proceeding and shall be entitled to be heard.  (emphasis added).
The purpose of the Declaratory Judgment Act is to give notice to the Attorney General of a constitutional attack being made on a state statute and the opportunity, if he desires, to be heard.  Pharris v. Mayor and Council of City of Jefferson, 226 Ga. 489, 490 (1970).  
The requirement that the Georgia Attorney General shall be served with a copy of any proceeding in which a state statute is alleged to be unconstitutional is a mandatory jurisdictional prerequisite.  Williams v. Kaylor, 218 Ga. 576 (1963).   Consequently, where the Attorney General is not served with a copy of the proceeding seeking declaratory judgment that a state statute is unconstitutional, not only does the trial court lack jurisdiction to address the constitutional challenge, but the trial court is without jurisdiction to render any judgment “except one of dismissal.”  Plantation Pipe Line Company v. City of Bremen, 225 Ga. 607, 608 (1969).  Accordingly, Plaintiffs’ constitutional challenges to O.C.G.A. § 9-11-68 must be dismissed for lack of jurisdiction.  
This 26th day of April, 2006.
Respectfully submitted,

/S/ Richard E. Zelonka, Jr.__  
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Tenet Healthsystem GB, Inc. d/b/a Atlanta Medical Center; Kamal Bohsali, M.D.; and John D. Hill, M.D.

INSLEY & RACE, LLC

1349 West Peachtree St., NW

Two Midtown Plaza, Suite 1450

Atlanta, Georgia 30309

(404) 876-9818

CERTIFICATE OF SERVICE


I HEREBY CERTIFY that I have this day served a copy of the within and foregoing MOTION TO DISMISS PLAINTIFFS’ CONSTITUTIONAL CLAIMS PURSUANT TO O.C.G.A. § 9-4-7 upon all parties to this matter via Lexis Nexis File and Serve to the counsel of record as follows:
Attorney for Plaintiffs

Eugene Mattioni, Esq.

399 Market Street

2nd Floor

Philadelphia, PA 19106

Robert S. Register, Esq.

Law Offices of Robert Register, PC

5 Concourse Parkway

Suite 3000

Atlanta, GA 30328

Attorney for Defendants:

W. Curtis Anderson, Esq.

Downey & Cleveland, LLP

288 Washington Avenue

Marietta, Georgia 30060
Attorneys for Def. Thomas Ivan Ross, M.D.,

Resurgens and Affiliated Orthopaedists, P.C.

and Resurgens, P.C.
This 26th day of April, 2006.

Respectfully submitted,
/S/ Richard E. Zelonka, Jr.__  
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