B4/11/2005 13:47 4848921828 WARSHAUER THOMAS PAGE  B2/84

IN THE SUPERIOR COURT OF.JEIQ}(INS COUNTY

STATF. OF GEORGIA

RANDALL B. NORRIS, )
}
Plaintiff, )
)

v. ) CIVIL ACTION NO.

) 1J04CVo14T

)
CENTRAL OF GEORGIA RAILROAD )
COMPANY, )
‘ )
Defendant, )

ORDER
On January 4, 2003, the Plaintiff, Rendall B, Norris, filed 2 Moticn for Sanctions

Reluted to the Defendant's Suborning the Violation of Federal Privacy Laws. The
Defendant, Central of Georgia Railroad Company, filed 4 response in opposition fo the
Plaintiff s motion. On March 7, 2605, the Plaintiff filed 4 reply to the Defendant’s . -
fesponse. Subsequently thereafter, the Defendant filed a supplemental brief in response
to the Plaintiffs reply. On March 15, 2005, the Court held 4 hearing to consider thig
matier. After evaluating 'tﬁe arguments and evidence adduced by the parties and taking
into consideration the applicable Jaw, the Court hereby finds and concludes ag Tollows:
In determining whether to grant the Plaintiff's motion and impose sanctions upon
the Defendant, the Court is required to consider whether the Defendant violated the tenets
of the Health Insurance Portability and Accountability Act of 1996, hereinafter
“HIPAA,” 42 US.C § 1320(d), by engaging in an ex parte communication with one of
the Plaintiff s treating physicians, Dr. Stephen N: Bames. Because Georgia law has not

specifically addressed the cffeet the privacy provisions of BIPAA have on O.C.G.A. §
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24-9-40 pertaining to the release of medical information; ’the Court is guided by the
reasoning atd holdings provided in cases from other’jurisdicn'ons. In so doing, the Court
finds that & HIPAA violatien has occurred in the present case. However, the Court
declines to impose the sanctions requested by the Plaintiff. The sanctions the Plaintiff
beseeches the Court to impose are as follows: strike the cross~-examination of D, Baryes;
bar Mr. John Kennedy, counsel for the Defendant, and his firm of Hall, Bloch, Garland,
& Meyer, LLP from further p"articilpation in the case; and strike the Defendant’s answer,
The Court finds such sanctioz;s inappropriate and overly harsh,

Although the Court declines to impase the sanctions requested by the Plaintiff, the
Court in no way condones defense counsel’s action of speaking ex parte with the
Plaintiff’s treating physician or his adamant assertion that he will continue to engage in
such practice in the future. The Court finds that although Judge Phillip S. Brown's
comment to defense counsel in a prior case in the Superior Court of Bibb County
regarding the effect of HIPAA on éx parte contacts with a treating physician was made in
an indirect sanmer, such comment should have placed defense counse! on notice to
reexamine HIPAA to determine whether ex parte contacts are permissible. Defense
counse] should have been placed on finther notice that Iis actions may have been in
violation of federal law by the Jetter drafted by Plaintiff's coungel advising him against
engaging in ex parte communications with the Plaintiff’s treating physician, by the
emerging ¢ase law from other Iuatisdictions, and most importantly by the language
employed in HIPAA itself. The fact that Georgia law has not specifically addressed the
issue or that it is common practice in Georgia for defense coungel to engage in ex parte

communications with the plaintiff's treating physicians does not provide defense counsel
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with a shield for protecting himself from the ramificati ons of federal law which are more
stringent than Georgia law, |

An individual’s interest i protecting against the dissemination of his/her health-.
information should not be squandered by defense counsel's interest in expediting
discovery by engaging in the informal practice of ex parie communicatiogs with treating
physicians. The need for discovery should not trample upon an individua)’s interest in
the privacy of his/her heajth infomation unless discovery is pursued in compliance with
HIPAA. Although there are n:aany compelling arguments for and against the allowance of
€X parte communieations with treating physicians and although Georgia law, as it
currently stands, arguably permits such ex parte commuptications in the ¢ivi] context, the
enactinent of HIPAA appears to supersede any such arguments and Georgia law to the
contrary. Defense counsel's action in the present case of engaging in an ex partc
communication witl one of the Plaintiff’s treating physicians does vot appear to comply
with the tenets of HIPAA.

The Court hereby admonishes the Defendant and defense counsel to refrain from
engaging ju ex parte communications with the PlaintifP's treating physicians unless such

communication is in compliance with HIPAA.

SO ORDERED this 3 ‘ day of ;_m_&(&,__, 2008,

John R/Turner

-Judge/Superior Court of Jenkins County
Ogeethec Judicial Cireuit
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