IV THE STATE COUKE OF DEXALB COUNTY

_ STALE OF GEORGIA ——
RICHARD MERLE HEASONER, a¢ ) '
surviving spouse of ELIZABETH
BIANNE REASONER, deceased, }
Plaintify, CIVIL ACTION FILE -
v No. 08A92811-8

ANN C. STIEN SCHWANTZ, as the
Administrator of the Estate of TODD
KIRK STIEN, decensed,

Defendant .

Intraduction
This wrongfol death action is specially set for trial on Angust 18, 2009, On May 6, 2009,
Defendant GuideOne/Stien' filed a Nofice and Designation of a Negligent or At Fanlt Nonparty
puzsuant te O.C.GLA. §51-12-33, Zlong with b First Amended Answer and Defenses to
Plainﬁff;s Fust Amended Complaint. Plaintiff moves to strike this deferise and dasignation.
0.C.G.A. §51-12-33 (d) provides thatja defending party shall give nofice not Jater than
120 days before trigl “that a non-party was wjolly or pattially at favlt.” The yumber of days
botween May §, 2009, and Auguet 18, 2009, is 104. Howevet, in footnate 3 on page & of the

Motion to Strike, Plaintiff states that “Tiln orfer to meet the Conrt’s trial schedule, Plalntift

agreed to walve the 120 day notlce requiremdnt” Assuming this convession forecloses the éixi.:ypie

|GuideOne Elits Insurance Comypanylis the uninsured/underinsured motoxist eatrier for
Ms. Reasoner’s employer, which provided the vehicle that was invalved-in fhe suhject accident.
It was served with a oopy of the complaint uider 0.C.G.A. § 33-7-11 and filed a speotal
appearance/angwer in this caze.




. resointion of this matiér, the Const will address the statutory interpratation issues adzerted by the

pariies.

Factual and Procedural Background

This case stems fror an Aprl 1, 2007{ vehicular ¢;11isinn thet resulted in two fatalities
and cansed ofher serious injuries on Interstatei?8s m Gwiﬂnett County. Plaintiff alieges that
Todd I{f’rk Stien was nepligently, recklessly abd wantouly operating & 2004 Jeep Liberiy in tﬁa
southbound {anes of ¥-985 and ax a result stmu:k-me'rear of saother vehicls, 8 1996 Chrysler
Town & Country van. Plaintiff contends this ¢aused the Liberty and the ven to ttavel through the
median of I-985 and into the northbound lanes, where the Liberty struck the 2006 Jesp Grand
Cherokeo Laredo. Blizabeth Dianne Reacone a front seat passenger in the Laredo, was killed,

&g wag Stien,

The Consolidated Bratrisl Qrder, ﬁleﬂL on Aprii 24, 2009, stated upen information 2nd _
belief that Stien’s actions were the result of ks being pitacked by his dog, which cauged hirn to '
gomtact the van with his vehicle aad caused them to cross the median. Aa such, the defense
contended Stien was confronted with a suddel emergonoy. '

On May 6, 2009, “Diefendant GuideOjie Blite/Stion™ filed 2 First Amended Proposed

Prefrial Order, along with the .aforemanﬁone; | Notice and Degignation of a Negligent or At Fault _

Nowpacty and the First Amended Answer and Defenses fo Plainti€f's First Arended Complaint.
After these amendments, Dofendant’s mlﬂinT of the case asserts that the proximste canse of the
Plaintiff's injuries wes the negligent design qf the highway by the Georgle Department of

Transporiation in failing to exoot a parsier in bhe median that would have prévented the Liberty




and the van from crossing into oncoming trafd

Plaintif's motion to shike, flad Fine 4

c in the nosthbound lanes.
b, 2009, asserts that under the plain Janguage of

G.C.G.A. §51-12.33 fuilt cannerhe appostiorted to a nonparty in this case because the Plaintiff

was not nsgligent and becguse muliiple tortfedsors wete not named in this astion, Indeed,

Plaintiff urges that bagh contributery negligen!

reguirements wndar the new stetutes as under 1

e by plaintiff anﬁ :fnultipla defendantz remain

ho carlier version, Alteroatively, Plaiotiff asserts

that application of fhe stafute in the nunner sWpgested by Defendans i this case would be

nneonstitutional and would confiio with the Geargls Tort Claims Act sud impede the stats’s

soversign immunity.

Defendant’s response asserts that O.CIG.A. §51-12-33 applies in the absence of ary fanlt

on the part of the Plaintiff and it an action where the plaintiff has sued ondy one defendant - in

other words, the new vetsion of the stetnfe raquires sppordonment of ssveral Uability In all cases

in gingle defendant cases, Defendant asserts th

absurd results. Purthermors, Dofendant argues

&t 1o réad the statute otherwise wonld Igad to

that the étatutofy language is sufficiently definite

10 withetand PIain{ff's vagueness and dne prgosss challengss and that this statute neither

impedes the state’s $overeign immunity nor epnflicts with the Georgia Text Claims Act.

Yegal Anulysie

The statutory Tanguags ot ssue in thigonge was enacted as a pext of the Georgia Toxt

Reform Act of 2005, The old version of O.C{.A. §51-12-33 (a), prior to its 2005 awnendment,

provided:

Whers an action is brought against ropre than one person for injury to parstn or
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property and the plaintiff is himgelf 1o Some degree responsible for the Injury or
dameges claimed, the irier of fact, in itz detarmination of the total srownt of
damages to be awarded, if sny, may apportion its sward of damsges among the
persens whe are ligble aud whose degres of fault is greater than that of the injured
party according io the degree of fault of esoh person. Damages, if apporticned by
the trier of fact as provided in this Code section, shall be the Hability of eavh
person against whom they are awarded, shall not be 4 joint Hability ameng the
persons liable, aud shall not be subjectito any right of contribution,

Subsections (b) and (o) of the former eode sestion addressad venue and effective date issues -

In Schrisvey v. Maddox, 259 Ga. App.1558, 561, 578 S.E.2d 210, 213-14 (2003), the .

Georgia Cowrt of Appeals rejected the assertign of defendants that there should have been ax

instraction nnder the former 0.C.G.A. §51-12-33 (2) on apportionment of damages with a ¢o-

defendant Who had been dismissed from the chse. In Schrfever, the court found that the law did

ot apply apportionmm:it to non-parties, even former partles o the aotion; thus, “an instuction

on apportionment with hita would have bsen jnapprapriate.™ 259 Ga. App. at 561, 578 S.B.24 ot

214,

T 2005, the General Astenibly amended O,C.G.A. §51-12-33, creating a new subsection-

{¢) to allow defendants 1o shift blameto s noJ pariy for its peroentage af the harm suffered by the -

plaintiff, It is thiz provicion that Defendant seske to invoke in thin nass to fault highway design,

ingtead of the defendsnt driver, But the ammenfiment of suheeotion, (¢} was not the only alieration

the General Assernbly made in 0.C.G.A. §51}12-33, and thus it must be viewed in corjunction

with other changes :iijade if1 the statnie?

* The curtent O.C.G.A. §5i-12~33 prJnvidﬁ in pertinent part:

(2) Where ant action 1y brought ageing one or niore pevsons for injury to person oF

- propexty and the plaintiff is to some gegres responsible for ths injury or damages

olaimed, the trier of fact, In ita d ination of the total amonnt of dimiges to be
awarded, if any; shall determing the fexcentage of fnlt of the plalniiff and the
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Analysis of the languluae of 0.C.GLA, § 51-12-33

The former subsection (i) of O.C.(LA] §51-12-33 provided that it applied “Twlhere ant

action is brought against mors than one persos for injury to person o7 property gud the plaintiff i
bimaelf'to zame degree rosponsible for the injlxy or damages olaimed.” {Bmphasis supplied,) As

a result of the sonjunctive wording, the old Jay required botl the pressnce of mors than one

defendant i the case &t the time of irial, as the Cowrt of Appesls held in Sehyfever, and that the
plaintiff also be culpable to some degres for e injuries suffered.

When ths (leneral Assembly rewrote gubseation (2) in 2005, the revised subssction dealt
only with the reduction of damages due to cofhiparative neglipence. The new languegs mekes

clear whet hes always been the case - that confparative negligence principlos apply even when

. there is only one defendant: “[wihere an astioh is brought against one or more persons for injury

1o pergon or property and the plaintiffis to SOT'IG degres vesponsibla for the injury or damages
slaimed.” (Bmphasis supplied.)

judge shall reducs the amount of damigges atherwise awarded to the plaintiffin
propoztion to hiz or her pexcentage of Fanlt.

{b) Where an action is kpought 2 moxe than one parson for fnjury 16 persod

or property, the wier of fact, In its detdrminstion of the total amount of damages to

be awarded, if any, shall after 2 reduction of dmnagea puysuant to subsection () of
this Code gection, if a0y, apportion it§ award of damages amiong the persons who

axe Jiable ancording to the parcentagsiof fault of each persom, Damages -

apportionsd by the trier of 2ot 23 proyided in this Code section shall be the

Hability of each persen against who they are awarded, shall not he a joint

lighility among the persong liable, xnd shall not be subject to any right of

confribution,

(0) In s9sessing percentages of fanlt, ?1& trler of faot shall considery the favlt of all
perions ot entities who contributed tg ths alleged injury or damages, regardless of
whether the person or entity was, or qould have bean, named as & party to the suit.
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Bt the General Asserbly did not stop fhers in its redrufing of the statuts in 2005, It also

greated a new subsection (b) to separately deal fwith the apportionment of damagas, The taw

subseotion (D) states in its introductory clause
raore than ofg person for injury to person or
language of this subsection mulkes it apply on
noteworthy that the introdugtory elange in the
former gubgection (a), which also apl:;lied to
injury to person ot property.” Although the 3

{a) in the 2003 redzaft to apply fo cases with 2

it applies “Pwihere an asfion is brought against
o7ty (Bmphasis supplied.) Thus, the plain
where there are muttiple defendants. Ji is also’
ew subsection (b) is fue same wording as the
action “brought against niore than ons person for
eral Assembly altered the Janguage of gitbseotion

ingle defendunt, it conseiously shose to refain the

requirement of multiple defendants when it exbanded the applicability of apportionment.

In the new subsection (b), apportionms
of datmages pursuant to swhsection (g) of this ¢

in 2 separats paragraph foin comparative nagl

nt of damages iz now undertaken “after a reduction
Pode section, if axp.” By emplacing apportionment

{genco and incorporating the sbove vited

language, the language of this eode sestion, niad in i,.s'alati‘on, appears to show an intent o

apportion damages irrespestive of whether

Next, after re-erafting in subseotion

plaln i was at fault?

the eiroumstances i which fault can be

gpportioned, the General Assernbly ineluded aa introductory clmse in is re-write of subsection

(¢). That clause states: "It agseasing perventalses of famlt. . . ., and then goss on i allow for the

inclusion of 3 nonpatty among thode ageinst

hom blame ¢an be assossed, Por pirposes of

apportionmient, the ittrodustory clause reféming ta the assesstent of fault peroontages appears to

3 This opinion will diseuss below theleffect of reading this geotion In pari materia with
other paris of the Act and nmamended portions of Georgia law,
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refer back to the prior subsedtion in which the Henersl Assembly has 2ot out thie vivcumstances in
-which fauit can be apportioned: where thers i3 |“more than.‘one” defendat as yet out in
subsection (b). Had the Generel Assembly waxltcd subasetion (¢) to 2pply to any type of ssse, in
which a nonparty could be faultad, it would ne} have nsed fhe introductory clause, And, indeed,

subsection (¢) contamms no language authorizing apportionmént or redustion of damages by either

the judgs or jury, Becanse this is not a cass “[vihere an astion is brought against more than one

person for infury to person or property,” the pbvision in subsection {o) for shifting blemeto a
nonpiarty docs not apply.?
Defendant’s aole argument against the plain leangnage of the introductory olavse of
subscetion (_fa) is that it is an absurd result, bechuse if, for instance, a plaintift who is injured by
three tartfeasors sues two of tham, the fault ofjthe absent tortfensor is considered, but not if the
plaintiff only sues one of thein, Such a result i Not abeutd; instead it retaing, in limited form, 2

privilege plaintiffs havs had from time irmerorial - to pursue their rights against an ndividual

guilty party without tracking dovwn every remdtely resporsible party.? Defondais®s broad reading

4 GuideOne BHie Insurance Company fias not slleged that it is a “party” to this action. A
special appearance end pattiolpation in litizatjon by an uninsured motorist carrise would not
create mudtipla patties for puxposes of the stafute in any event. Although yprior pleadings wers
ambipuous, the Protrial Order states that it “shsll be defending this case exolusively in the Hame
. of Todd Rirk Stien.” Even where an uninsured motorist catrier defimds in its own name, it wonld
* pot be sn action “Breught against more than ¢ne person for fnfury to person ,” and GuideCne i

not a tortfeasor. :

* Assuming arguendo that 0.C.G.A. § 51-12-33 applies to all cases of multiple
 torifeasots, irmespactive of fanlt of the plaintiff, giving effect 1o the introduciory phrase of
0.C.GA. § 51-12.33(b), limiting agportionnient and reduction of damages fo cases involving
multiglé parties, operates in a fair fashion to pllow the plaintiff'a yemedy for the wrong done him,
Tt mitigates confliot with the longstanding prineiple that every xight should have a remedy, while
addressing the ovil of irelling for decp pockets among those peripherally and very remotely
regponsible. A plaintiff is not liksly to sue 4 yemotely involved defendant by himself - it would be
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. powerto enlurge the remedy™).

of the statute, however, wonld violate an fmpoxtant prinoiple of slatatocy constipetion.
Btatutes in derogation of the common 4w “must be strictly construed and nover extended

beyond their plain and explicit terms,” ;S?anﬁelfi v. Ulymn Coungy), 280 Ge. 785, 787, 631 8.B.2d

374 (2006); accord, Killearn Parmars, Inc. v, Joutheast Props., 279 Ga. 144, 146, 611 $.E.2d 26

(2008) (statutory language must be read literal¥y), Baylis v. Daryani, 294 Ga. App, 729, 73132,
669 §.B.2d 674, 677 (2008); Stoker v. Severin,|292 Gu. App. 870, 874 (z. 10), 665 8.R.2d 913

(2008) (“cannot be extendad to cages not enmjerated in the statutes, and the courts have ne

' "Tl;e legislatuia is presumed to aot with[knowledge of this mls of construction, snd with
that bady only Hes the tight and privileke to grant rights not given under the common law
and {o extond and broaden any rights sp grantsd, Such is not the funetion of the courts.

Delra Airlines, Inc. v, Townsend, 219 Ga. 511512, 614 $.8,2d 745 (2005). Here, the legislaturs,
while extending dofendants’ rdghts to apportioh the Tespensibility for damages, choss to retain
the existing Hmitation to suits “brought againgt more than ené person.” Accordingly, an

jnterpretation that preserves the cornaon law Fight of 2 plaintiff ty severally sue 2 sipgle -

. responsible party for all of biz or her damagesis to be fovored.

very hord to establish proximate oause considpring tho predominant £t of those whose dre it
present (end evér 2 shadow of contributory #nlt wonld be compared o that small amount of
fanlf of the named defondant}, But the wrongpd plaintiff would still have the tight 1o a complete
recovery by selecting a substantially lisble defeadant, and that defendant in fum Would have the
Tight to contribition ageinst the othet respongible parties, o remedy that has been deemed
sufficient for more than a century: Or the plagntiff could eleot, instead, to procesd egainst
multiple responsible parties end have each defendant pay orly the shére that accords withits own
degree of fanlt, Avguably, such an interpretaon would mitigate much of the percelved probloms
of gearshing for a deep pocket while mitigating some of the ill effects on the iqiumgi plaintiff of
the sohition. ‘
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~ and any prior gauses of ection thall continde i

Interpretation in parl mgierial with other provisions

In the same sectlon of the same Aot with the revisions of 0.C.G.A. § 51-12-33, the

General Assembly glso revised O.C.G.A, § 51-
langnege in italias, old Jangnage struck through
Bxcapt as pravided in Code Seotion 51
agamst onIy the dej«‘mdant oF defendan
spectfy the patticular dsmages to bé rec
must be entered severally,
The first item which leaps out fs that thiy Codd
33 dogs not, And Section 15 of the Act makes

33 “apply onfy with respect to causes of actiorn

Defondant’s independent inferpretation of 0.
language, and indeed the entirety, of 0.C.G.A

1231, The changes e shown below (new
\
12-38, whete an action is bronght Jthly agalnst-

sevsral ‘trusp'.!ﬂm persmzs, the plmnﬁ f may racover damages for
Sefen tmenr an injury caysed by any of the defendants

s Habla for the infury. In its vendict, the jury may
overed of ¢ach defendant, Jadgment in such 3 case
Section iy only to apply when O.C.G.A. § 51-12-
the new provisions of both Section 31 and Section
arising on or after the effsctive date of this Act,

be zoverned by prior law.” Accordingly, the

QLA § 51-12.33 would make tha revised

§ 51-12-31 meaningless® Thers would be

literally o vases “where ax aciion is brought Jointly against several persons” which wourld be

outside the scope of O.C.G.A. § 51-12-33 yinder Defundant’s interpretation. “The two statutes ave

“in pari materla’ since they relate to the same pubject taatter, and it is an clementary rulo of

stattory construction that statutes in pari marabe construed topether.” Synder v, State, 283

Ga, 211, 214, 657 $.B.2d §34, 837 (2008), “H is a basic rule of conxtrubiion thet & statuté or

constitutional provision should be constred Jto make ell its paris harmonize sud o give &

would not suggest a aeverance of damages

Georgia DOT was = par(y, Rather, the Plaintiff

¢ T thie cage, there iz 4 single injury, Feath, and the new language of 0. C.G.A, § 511231

could tecover dumages agafnst “the defe

t or defendants Hable for the” death,
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sensible and intelligont effeet to sach parif, 4s it is not presumed that the logislaturs intended

that any part would be without meaning,’ Hcmlorz v. Lowes of Savannah, 235 Ga. 201, 203 (219
§.B.2d 115) {1973).” Gilbert v. Richardson, 264 Ga. 744, TAT-748(3), 452 8.8.2d 476 (1994).7

Concluzion

1t does less violence € the rles of statftory construciion 1o lay ne weight on the

reoxganization of former subseotion (a) into ivp subsections i the 2005 reviston than to render
meaningless an entirs Cods Section, Tha revision of 0.C.G.A. § 51-12-31 lends vo support to an
intent to climinate joint Liability in all cages. Therefors Plaintffs mading of 0.C,G.A. § 51-12-
33, limited to cases invelving cantributory négligencs by the Plaintiff in accordance with fts
previous meaning, is supetiot to en inferpretation whish extends the yeach of O.CGAA. § 51-12-
33 to alf cases involving multiple tortfeasors, ¢xcluding g#y caseds from the yorch of Section 31.
Smh an, interpretation {s 2lsa consistent with the decision to leave 0.C.GLA. § 51-12-32

unamended - that *{eTxespt as provided in Colle Section $1-12-33, where a tortious aof does not

~ involve moral turpitude, contribution amony deveral trespassers mey be anforced just s If an

action had been brought against them joiatty(* And, most importantly, such  [imiting

constniction is also in accordsnce with the principle that statutes in derogation of the cowinon

? The precise meaning of “damages £ an injury eavsed by any of the defendants againef
only the defendent or' defendants liable for th injury™ js not relevant to this decision. Suffige it to
say that, construed jn the light of the limited gonstruction of changes from thé comiion law, it
wauld not suggest an infent to ebolish joinf ahd seyeral Bability. And given thaf this language is
only intended 1o apply in cases where Section 33 does niot, the language conceming -
apporfionment in Seotion 33 cannot uged to 1ad such an intent in Sestion 31.

¥ This Code section gives a remedy #r 4 defendant sued singly and required to phy 81l of
the damages; wnder Defenidant's inferpretation, the Cods section would enly be epplicable when
8 Defendant slopt on its rights in failing to piocesd wmder 0.C.G.A. § 51-12-33(d).
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law “rmiust be siristly construed and nwver extsudled bayond their platn and expliot tarms.”

~ Stanfleld v. Glynn Coupgy, 280 Ga. 785, 787, 631 S.8.2d4 374 {2006).

Finally, it cannot be the cage that redusiion of damages iz avallable where there is an

empty chair to point to, but no possibility of obipining relief from that sbeent party, but is not |
gvailshle when the other parson allagadly af fau# is a party present and defomding itself and ‘

snbject to being assessed with responsibility f‘onl the damages. Such a result wonld not only be

absurd, but also a vielation of sgnal protection.

Ascordingly, the Court finds that Defsnlaut oanriot ssek to apportion biame with 2
nonparty becanse thare {5, and at gt times has Heen, only one Defendant in this case and thers is
no assertion of contributory negligence on the gart of the Plaintiff, Theréfore, Plaintiffs Motion
to Strike Defendant’s Fifth Defense and }!oﬁcé and Designation of a Negligent or At Fault Party,

filed om June 5, 2009, is GRANTED.

S0 ORDERED, this 52 dey of Tuly, 2009.

W_Aax’c?/m%};mm, DGR

STATE COURT OF DERKALB COUNTY

Copy ot
All pariies {kw)
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