I FHE SUPERIOR COURT OF BEN HILL COUNTY
STATE OF GEORGIA

BRENDA LAMBDIN AND LARRY

LAMBDIN, CIVIL ACTION PILE NO. 08CY-277

Plaintiffs,
¥

A

*

¥

H

L
THE HOSPITAL AUTHORITY OF *
REN HILL COUNTY, ¢/ DORMINY ¥
MEDICAL CENTER and RODNEY *
MERRITT, RN, ®
#
Defsndanis. ®
ORDER

On or about Febmary 2, 2009, the Defendants filed 8 Motion fo Requirs Plaintiff
to Provide a Medical Authorization, or n the Alternative, Mation for a Qualified
Piotechive Order, Plaintiffe filed a briefin opposition os Febmary 16, 2009, A hearing
was held on April 13, 2009, Based on the sxtire record, thic Court herehy gramts
Defendants’ request for a Qualified Proteiciive Order,

FINDINGS OF FACT AN}D CONCLUSIONS. OF LAW

The Plaintiffs allegc that on Novermber 24, 2004, Plaintiff Brotida I..ambdm
arrived at Dorniny Medical Center seclding medical aitention for shestpain. Plainiffs
cleim that Defendant Rodney Merrift gave. Ms. Lambdin an infection of Epinephrine
instead of the Nuobain that was presexived by the emergency roor physician, and the
adwinistration of the wrong medication by nurse Merilt caused Ms, Lambdin to suffer an

acits heart attack.
On or shout February 2, 2009, Defendants filed a Motion to Require Plaintiff to

Provide a Mediea] Authorization, of in the Altemative, Motlon for 2 Qualified Protective
Order, claiming that the Defandants were entitled to conduct ex parfe iniervie\xrs with
Plaintiff Brenda Lambdin's reating physicians and medica] providers, Defendanis
requested that the Conrt either (1) fssucan vrder requiring Mrs. Lambdin (hereinafter
“Plaintiff"™) to produce 2 nzedisal suthorization that penmitted the Defendants to conduct




ex parte communications with ber medical providers or (2) enter a Qualified Protective
Order permilting them 1o conduct ex parte interviews with Plaintiff's medical providers,
Plainiffs assort (hat the Defendants have &2 =d to ssiablish good causs lo condnct ex
parte interviews. Plantiffs further contond that Ms. Lambdin bas not consented to the
Defendints having ex perie comnmunieitions with her medical providers, and her consent
is required prior to such communications according to holding of the Georgis Supreme
Court in Moreland v, Austin. Moralond v, ustin 284 Ga, 730, 670 §.8,2d 68 (2008),
Plaiatiffs further asgue that the Moreland decision requises that Defendants provide
notice of eay tnteryiews with Mrs. Lambdin's treating physicians and that her sitomsys

have the opportunlty fo be prefent.
The Héalth Inswrance Portability and Accouniabilify Aot (hemmaﬁar “HIPPAM)

regulates the methods by which & phys.wzan ey rolease 3 pationt’s ‘healihinformation.
Morelend v, Avstin, 284 Gz. 730,670 8.8.2d 68 (2008), The intent of HIPPAIs fo
ensure the integsity and confidentiatity of patients’ Information aid to protect against
nsuthorized vnses of disclosures of the information. Northlghs. Medical Center, Ligy.
Quesn, 280 Ga. App. 510, 634 8.E.24 485 (2006). Themles pmmuiga%g the standarils
sot forth i HIPPA, which govern the disclomre of protebted health Information by hizeith
' care providers, are gcollectively koows ag the Privacy Rule. Jd. at S11512, 534 8.8.24
A%0. Protested health information includes any information; whether otal or recorded In
any form or medium;-that: (1) is oreated or yecoived by healih core pmviﬂer, health
plan, pubhc hca.‘ith authority, employer, life insurer, sohool or university, or hedlth cire
clearinghouse; and (Z) relzfed lo the past, present, or future physical or menial health or
condition of an individual; the provision of health cave fo an individual; or the past,
present, or future payment for the provision of healfh care to an indivicdual, M. a1 512,

634 8. B34 o 489, HIPPA provides the standard for disclosure of protecied health
information for judicial anit adminfstrative procsedings. 45 CFR § 164.512 (e).

FIPPA preempls Georgla law with regard to ex parfe cammmaicatiens bctween
defense counsel and a plaintiff's prior treating physicians because HIFFA affords patients
mare control over their medical records when i comss 16 mfomal:contacis batween
Btigants and physiclans. Moreland v, Ausiin, 784 G2, ot 634, 670 8,E.2d at 72, Defense




counse] cannot contact a plainti s prior trealing physic%an*-s to discass his or her medical
nistory without complying with HIPPA regulations. Jd. at 635, 670 S E2d at 72,

BIPAA regulations provids that ¥fa] covered entity may disclose pratecied heaith
information in the course of any judicial or administrative proceeding: (1) In response to
an order of 8 court or administrative tribunal, provided that the covered entity discloges
only the protectsd health information ekpressly suthorized by such order?’ 43 CFR § -
164.512(e)(1); 45 CFR'§ 164,512(e)(1)3). .A Qualified Protective Order from the court
medns an order which “[pJrohitiits the pariies from using or disclosing the protested
health information forany purpose other than the fitigation ot proceeding for which such
informiation was reqiizsted; and requires the return fo the.covered enfity or destmetion of
the protested health tnformation {inctuding all coples made) at the'enid of the litigation or
procéeding” 45 CFR § 164,512 {a}{i)(i};-éS,CFR§ 164,512 LY DIVYAY, 4S CER §
164.512 (S} 1YWHB). The Protective Order must prohibit the uss of diselooure of the
patient’s protected hoalth infofmation for any non-iiligation purpose. Morelend v, dustin,
264 Ga. at 734, 670 S.B.2d at 72. Oncg these steps are taken, & healtheare provider can -
cheuss to disoiose the protested healih information; but it ‘must take reasonebls steps fo
gnsure that 1t ordy disoloses the mintmum necessary o agoomplish the intended pumposs
of the digelosums, 45 CER, § 164.508,

Defendmnts requedt that the Court fsste a Qualified Protective Ordder to enable
them to ascertain protected health infotmation by conducting ex parite interviews with
Plaintiff Bresda Lambdin®s medical providers, Defendants contend fhat they are only

' seeking to inferview those medival providess wha were ldeittified by méie_ of reference in
Plaintii's medical reconds. Defendasts claim that Plaintiff would merely have v sign a
release toauthorize figr attorneys fo interview her madical providers, and Plaintiffs would
have an tnfatr advaniage i the Defendants were prechuded from interviswing withessss
outsidie the confines of a deposition. Defendants further argue that requiring formal
discovery would require defense covmsel to revesl trial shiategy and watl product and
that prohibiting ex parte communications would make it impossible for defense ounsel
to obtain medisal narratives fromi Mrs, Laigbdin’s treating physicians, Plaintiffs acgue
thet Defendunts heve failed to demonstrats the need for ex paria communications,

 Plointiff has ot consented th ex parfe communiéaﬁons; anfl Plaintiffs’ attorneys argue




that they haye the Hght to bs nofified of and to ba presant for any communications
botsveen the defense and Plaintitf’s merical providers.

Tios Court finds that Defandants’ request for fhe issuanes of s anliﬁed
Protective Order does net conlraven? {he intent of HIPAA to ensure the Integrity and
confidentialily of patients® information and o protect against unaythotized uses or
digolosures of information. Although in the fizst paragraph of Moreland the Georgia

Supreme Coud sesms o suggest that HIPAA precludes ex parie ;ntemaws of Plaintiffs

health care providers, the opinien goss on fa describe the conditi r:ms under which such

interviews rany take place and what is requwired in a Conrt Order so that mich
commihications comply with HIPAA. Therefore, this Cowrt Takes the first paragraph of
Moraland to moan that such communioations ate probibited under HIPAA. sbsent

complianse with HIPA A fenuirements, not that sich comumunications are sbsokitely

prohibited.
Thits Court further finds the Plaintils’ privacy interests will be adequately

protected by the igsues of 2.Qualified Protective Ouder. In fling the imsut, tha

PlamtFs volantaxily made fssue of their medical conditions and trestments, Whils the

Plajntiffs haye a privacy futerest iz thelr snedical information; the Defendants have 2 right

. 1o defend themselves in the instant litigntion. To preciude the Defendants from
conducting interviewe with Plaintiffs medics] providers would give an unfalr advantage
to the Plainfifls.

THEREFORE, under the facts and circumatences of this case, the Court
{IERERY GRANTS Defendants’ roquest for & Qualified Protective Cuder, Any health
Information obtained by the Defendants pursuant to the Quelified Protective Oder shall
not be disclosed outside of this provesding and sach thiomation shail be destoyed or
returned following the termination of the lawsuil The Court is sitaching 8 separate
Quatified Protestive Oyder which permits ex parte communications sibject to the

eonditions stited therein.

SO ORDERED, this / f da)rez.iunc, f,ﬁw\ﬁﬂﬁf 7«/' aé__'_/

JOEN C. PRIDGEN
CHIBE. SUDOE, SUPERIOK COURTS
CORDELE JUDICIAL CIRCULT






