I THE STATE COURT OF DEKALB COUNTY
STATE OF GECRGIA

NONNE HAWIGNS AS NEXT FRIEND

AND NATURAL GUARDIAN OF
ENRANUEL HAWIONS, A Winor and
Sl Sinvivor ant Sop of TARA HAWHING,
Decedent, snd NONNIE HAWIING, As
Adminisirater of the Estate of TARA

ay ww

T TIET:

HATING,

Elaintils, _

. gl Action

Y. ¥ File Ne. Q8ALRTIET
DEKALE MEDICAL CENTER, NG, 5
%QRSWMSH, M.B., :
AL NEUROLOGY ASSOCIATER LLG,  *
&1 EEP SPECIALISTS, P, SEAN SUE, .0, H
and JOHN DOES, 1410, H

Defendanis. :

ORDER
Defardents fled % Mofion for Cuizliied Protecive Order pursuzant fo the
ity arnd Accouniablifty Aot (he;efﬂaﬁér '“HJPMII};!:

with the

Deglth Inswrance Porfabl
roquesiing request that they be parmitied o conduct ex pare Inferviows

treating medieal providers of docedent Tara Hewkine and Plainliff Emmanue]

Hawldns, Plalniifis fled a Brief in Oppostiion, The Gourtheld B hearing on Apdl

2, 2008, 7
HIPAA regqulates the methods hy which a physiclan may relesse a
~ol records. Moveland v. Ausin,

patient's health Information, Inclucing Oral med

o4 Ga. 730, 670 SE.2d 65 {2008). The Intent of HIPAA Is fo ensure e

At the hearng, Defendanis Merk Pofflack, MO, and Pulmeonary . _Sgis_ﬁ[; Hpsolalisly, PO,
wiihdysw thelr separate Mollon for Profective Order and Infojmed he Gt that théy would Adopt
the Motlon for Prolectiva Ordsr fiad hy Defanddnt Deialh Medica] Center, g,




Infegrity and confidentiality of patients’ Information and to protect agalnst

unauthorized uses or disclosures of e information, Norihlake Medica! Cenler,

L1G v, Queen, 280 Ga. App. B10, 634 SEZ2¢ 486 (2008). The mles

promulgating the standands set forth In HIPAA, which govem the disclosure of
protectad health nfbrvatien by hisalih care soviders, ave collesiively known as

the Privaey Rule. Id. af 511-612, 634 SE2d at 489, Protected heslth
information includes any. Information, whether orgl or tetorded in any form or
wiedlumn; thatt (1) Is created or recelved by a health care providsr, hesith plan,
‘public health authorlly, employer, fife nstrer, schoo] or universlty, of health care
tlearinghouse; and (2) relates to fho pasi, présent, or futuse physical or mental
hesith or condition of an Individual; the provision of health care To an individual;
or the past, present; or Titure payment for fhe provigion of health care fo an
indiidusl, 10, At 512, 684 SIS ot 489, HIPAA provides the standard for
disciosire of profecled hedlfh Informafion for judiclal and ‘agmisistative
procesdings. 48 CFR§ 164.512(8).
HiPAA presmpts Georgla law with regard {0 ox ‘parie sommunications
- hetween defonse counsel and a plaliiffs ptior trealing physiclans ‘bacauss

HIPAA affords patlents rore confrol over thelr medical records m}fre.n Boomes o

informal contacts belween figants and physiclans. Morsland v. Ausiin, 264 Ga.
ai 734, 670 S.E2d at 72, Defense sounsel cannot contact.a plaintif's prior

L]




treating physicians o discuss Hls oy her medical hlstory without somplylng with

HIPAA reguifations. Moreland v, Austin, 284 Ga. at 735, §708.5.2d at 722

Those regulations provide that Tal covered entily may digclose protected
health information Tn the souwss of any Judicia] or adrinlstrative proceeding: R
response fo an order of @ court of administrativs {ribunal, provided that the -
coversd enfity discloses only the proleeted health nformation  exprassly
athotizad by such ‘order” 46 CFR'§164.512(e)(1); 45 OFR § 164.512{e)(1)0).
A Qualifled Profective Order from The solirt mezns an ordar which *[piohibits e
pariles from using or disclosing the protected heaith Informatlon for any purposs
other than the liigation or proceeding for whioh such Infosmation was vequesisd;
and requires the returm o the coverad enfity o deshuniion of the piotectsd heaith
iﬁ?ozmaiis;);} {Inchiding & coples made) af the end of the itigation or procesding,”
48 CFR § 1648512(s)1)(r 46 OFR § 164.512{e) WA, 46 CFR §
164.512(E)1)wXB). The Protsciive Order must prohlbit the.use.or disciosurs of
the patlents profecied health informafion for =ny nqwiiﬁgai}en puIpose,

Moreland v, Ausfin, 284 Ga, ab 784, 670 8.E2d at' 72, Once these staps aie

taken, # healthcare provider can choose fo disclose {he prolected health
nformation; but tmust iake raasonable steps fo ensure that i only discloses the.

rinfimum necsseary fo accomplish the intended purpose of the distlogure. 45

O.F.R. §164.508,

ainifif glves his or her consand,

2 ptthough defense counsel can sngage In such discustlons If & pl
ieations, Morglatd v, Ausiln,

it misst be clear that the plaint consented to o parfs otal cotnmun
o84 Ga, 61 765, 0708 E2d4at 72




Defendants request a Qualified Protective Order to enabie fhem fo
ascertain protected health Infoimatlon by condusting ex pars Inteniews with
medical providers of decedent Tarz Hawking and Plaintfif Ermmanusl Hawkins,
Targ Hawking died on March 18, 2&5—'@, &t DeKdlh Medical Center after giving
bisth to Jier onily son Emmanuel Hawkins on March 16,2004, Plalotiffs olal that
the physisians who freated decedent Tara Hawkins during her fime af Belalb
Medical Center from November 22, 2003, unfll March 18, 2004; falled to propsrly
evaiua_‘;e, diagnose, amd treat her Injures, including =m aiiege-d fallute to obialn
e necessary consults, fests, and/or studies, Plaintiffs clalm that theee slfeged
bipaches of the standard of care "move fkely ﬂz__an not, caused and conlibuted fo
Tara Hawking' disabliifles, paln, suffering, and doath, gs well as the Injures
sufferar by her son Emmanuel in vfero,” (First Amended Complaint, § 38).
Additlorally, Plalniiifs claim that DeKalb Medical Center and John Does 10
tortlously and. intentiorally ferminated the e support of Tara Hawking on March
16, 2004. (First Amended Complaint, §67),

in compliance with HIPAA rules govéming the .disc,!gsnfa‘ of protectsd
hestih Irformation by 2 heaith care provider, Defendants have requested that fhe
Couri festie a Qualiied Protective Oider, At the hearing, Defendanty’ counsel
argued that forelng them fo Interview witnesses only In the contextof a dsposiion
desimys & “level playing field” for the discovery process by giving Plalntifis an
unfalr advantage; that formal dlscovery is meé cosfly and Hims consuming; fhat
requiring formal discovery woidld require counsel fo reveal trial strategy and work

product; and that prohlbiing ex parfe communications would maks i impossible




for counsel to utfize OGGA. § 94.3-18, whigh permafts the padies o obtain

madical narratives from reating physiclans.
ln response, Plalntifis’ cotmsel argued thet In fhe firel paragiaph of

Wioreland v, Austln, suora, the Georla Suprame Court prohiblted ex parfe

communications between defense counsel and Plaintifs' healih care providers
under any and all cireumstances that i fre prohlbition f5 not absolute, prohiition
Is atledstihe g;ane'r'ai nule, and ex parfe commtmloatione should be aflowed only
#the Defendanis’ need for ox pars discovety quiwe‘fg?}é, the Plalntigs’ privasy
interesis; an;i that, bogause Plaintify’ coupsel sannol interview employees of
Defendants {due fo the aﬁpmgymlignt priviieie), the unievel playing fleld
Imposed against both sides actually crentes level playing fletd.

Notwithsianding Plalntifs’ argurnent that HIPAA. and Georgla Jaw provide
stiat Plaintifs have @ significant consfitutional infersst In the pilvaoy of el
medical information, the Cout finds thet Defendants’ request does not
contravene the Tfent of HIPAA o enisure the Infegrity 'and confidentiellty of
patients’ information and o pralect against unauthorized uses oy disdosyres of

the Information. See Norihlake Medical Center, 1LC v, Queen, 280 Ga. App,
510, 634 S.E2d 485 (2006 Moreover, sitfiough In the first parsgraph of
Morelane v._Ausfin, supra, the Goorgla Supreme Court seoms fo suggest that

HIPAA precludes ex parfe. interviews of Plantife’ hea;!ih care providers, the
aplnion goes on to destribe the gonditions undar which such interviews may teke
place and what i regtiired fn a Court Order so that such communications comply

with HIPAA. Thersfore, this Court takes the first paragraph of Moreland o mean




fhat such communications ara prohibited under HIPAA absent comphance wih
HIPAA requirements, not thet such communications ate absoluely prohiblisd,

The Court doss rot find compeliing Plalniifis’ argument that the Cowt
must balanoe the Defondants' need for ex pare discovory against Plintiff’
privagy inferests because fhose privagy interasis oan b adequately protected by
the Issuanse of a Qualliled Protective Order In complianos with Moreland, The
Cotirt notes, howsver, that even If it wore appropiiate fo apply & batancing tast,
fhis Gouit would find that Defendants’ infarest In defending fhemselves In this
{iigation oulwelghs Plainiiifs’ privacy inferests, since Plaintiffe have voluntarlly
ntacsd thelr medical conditions and treatinent into fssije. The Dourt bolisves that
ths lssyanue of & Guglified Protective Order wl] be sufficlent to protect Plainiifiy’
privany Inferests from any fon-ligation exposure,

Acoordingly, under the facts and clrowmstances of fils case, the Court
granfs Defondants’ requést for 4 Qudlifled Protective Order. The Cout Is
aitaching @ separate Quallfied Prolective Oider which permits ex parip
communications sibject to e condifions stated theraln,

WHEREFORE, Defondants’ roquest jor & Qualified Protective Order is

GRANTED,

50 DRDERED this 7

JAN? C GDRDQN JUDGE
Stale Gouri of DeKalb Counly

day of Aprll, 2008, % ﬂ/
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