IN THE STATE COURT OF COBB COUNTY

STATE OF GEORGLA
ARVIN EITCHEY MASON and k
CLAUDIA MASON,
Plautiffe,
VE. | Civil Action Number 97-A-5105-1

HOME DEPOT US.A., INC. and
THE FLECTO COMPANY, INC.,
Defendants,
URDE.E ON m.mm Hﬂ‘nﬂns 1 u n.x{:Lm}l: tII-‘I.I’Mﬂ
TG ROM [

'Ihiscmnn&unhuhuﬂuﬂnmﬂmumuﬂmﬂndhyﬂnimdmumm
the expert testimony of twe witnesses, Grace Ziem, M.D. and Ronald Hugpies, PhD.
These motions, which were filed on Friday, February 11, 2005, seek to have the
testimony of the Plautffs" expert witnesaes exciuded frow the trial of the above-stated
case, based wpon allogations that sald witnesses are pot qualified to testify as experts.

mmmmmmmm in ruling on thess motions is: What is
ﬂmﬂmduﬂ:nhq:pindmmqm;ﬁalﬂunnfnpmﬁmmiutm?

On Manday, February 14, 2005, the Georgia General Asscmbly passed a bill
designated Senste Bill 3, roore popularly known as the Tort Reform Act. Said legislation
was sent to the Governor on February 13. The Governor sigoed said bill into law on
“Wednesday, February 16, 2005, The new law purports 1o change the qualifications of
sxpert witncsses in civil cases in Georgia from that previously found in 0.C.G.A. § 24-9-

FILED n

THIGSA DAY O




67 to the mors stringeat Dyubegt standard, as sct forth in & new code section, 0.C.OA §
24-9-67.1. Sad law q&mﬁul]ypmnduthu thig provision is 1o apply to causes of
action pending on its effective date, that beng the date of the Governor's signature.

Plaintitfs urge this court 1o fisd the newly-apacted 0.C.G.A. § 24-5-67.1
uncongtitutionsl on several grounds. They argue that said statute {s usconstitutional on
its facc because it vialates the separativn of powers, bevause il denies equal protection
and because it is impermissibly vague. This court does not reach sny of these arguments,
becanse a docizion on the facial constitutionality of the new satule is notl necessary for a
decisivn on the motions under consideration in the mstant case.

Plaintiffs" resnaining srgument is that if the new standard is spplied it may reveh
in the exclusion of the testimony of thess Two expert witnesses. This, they coatend,
would violste their nghts 1o due process and deny them meaningful acosss (o the cowts.

Scction 15 of Scoate Bill § states as fullows:

{a) This Act shall become cffective upon its approval by the
Governor or upon s becoming Inw without such
npprovak

{b) Code Secticns 51-12-3] and 51-12-33, as amended by this
Act, and Code Section 51-1-29.5, 51-2-5.1, and 51-13-1, as
coacted by this Act, shall apply enly with respect lo causes
of sctiop arising on or after the effsctive dats of this Act,
and oy prior causcs of sction shall continue 1o be governed
by prioe law. 1t is the intention of the General Asssmbly
that all other provisions of this act shall apply to causes of
action pending on its effective dates, anless such
applicution would be ubcoustitutional.



Defendants argos that the provisions of s now Act should be utilized in
dmﬂninsﬂﬁlimﬁﬂﬁﬁtruith:mﬂmmjnfthanmmﬂMMdupt
furthey that the said ﬁmmmhuﬁﬂﬂdhudmmaﬁhnﬁnnnfﬁn
provisions of this Act and/or upen the arguments made in their brief filed prior to the
adoption of the Act.

The court, wﬁhq;:ﬂﬂuﬂ:dwlimmmnﬂwnmnﬁuidvﬂldi@ of the Act,
finds that its application [n thus case would be unconsttutional, under the present facts.

. This case bas been pending since 1997 and involves an alleged injory sastamed in 1996."

Bmﬂnfthlpnfmsm_mwmﬂmnwwm
Augusl II,EMhhqlﬁnufmmﬂmm“m Al that toe, November 8, 2004,
Mbﬂnlunﬂmunﬂinflhhwimﬂﬂnﬂpnﬁnmmmmumﬂﬂdu the state oi
mg:ﬂhmhmmmmdwhhm weeks 1o iry, the case should be
specially sct; hmnﬁmﬂﬁﬂﬁpuﬁumﬂﬁmhitlm;nmmﬂuﬁ:g
December 2004. On November 15, 2004, this court entercd 2o order specially sctting this
case for triul on February 21, 2005.

ﬂuP:hunr‘i,imi.dnumpuﬂm’mﬁﬁtymmmhdm:pm—mdm
and because additionsl motions were filed, this court entered another orde specially
selting this case for a motions hearing on February 17, 2005. Two deys afte the exiry of
that ordes, approximately three months atter the entry of the orde spocially sefting the

uiudu:mdjmiumpiwwmmmmﬁnmmﬁmuﬂympmmm

| This cott is nnawars of all of the reascns this cass did sot g W Ll before now.  Howeves, il was oot
due to ey backlog in this cout.




were filed. Ooe day before that heanng, just five deys prier to trial, the Goveroor of
Georgia signed fnto law Senate Bill 3,

O Thursday, February 17, this court heard the varipus motions in lindne in the
above-styled action. The motions under considereiion bae were discussed af said
heuring and the parties wege granted time o submit briefs on the constitutiouality of the
mmnﬂlﬁmlppﬁnlhﬁtymmww, Said bricfs were submined to the
snderslped by o-soail on Priday, Rebraary 15, 2005, with the sadecvmading et the
onginaly will be filed with the Clerk of this Court on Mondxy, Febiuary 21, 2005,

Ths deposition of Grace Ziem, M.D., & treating physician of the plaintff as well
as a proposed expert witness, was taken November 4, 2004, in Frederick, Maryland, The
deposition of Ronald Huggins, Ph.D. was taken October 22, 2004, in Atients, Georgla. It
appears Sram the record that et lcast 14 other depositions (expert ad otherwise) have
been taken duting the pendency of thia litigation and filed with the Clork. Ssid
depositions were taken in such disparate Jocations as Carrollion, Georgia; Paim Spongs,
California; Galesburg, llinors; Onkiasd, Califormia; Fort Worth, Texas; aod Daytor,
Ohio. All of thess depositions were laken under the assumption that the cxpart witness
rule of 0.C.G.A. 24-9-67 as it existed prioc lo the new Act would be the applicable
standard in this case,

Based upon the history of this case and pursuant 1o the Constitutions of the United
States and of the State of Georgia, and as contemplated in the Act a1 Section 15 (b), [ find
that the application of the new standards for expert witnesses to this case would be

: tational



WHEREFORE, 0.C.G.A. § 24-9-67, as it existed priar (o the passage of ths Act,
will govern the admissibilily of the testimony of expert wituesses in this case. Based
upon the said standard, and after baving resd the depositions of Grace Ziem, M.D, sad
Ronaid Huggins, Ph.D., and atier considering the motions, briefs aod auments of
MWEMEEM&WMMMMHMMIMH
mm;mﬁﬁru experts in the above-styled casa. Therefore, u.il:lmulﬁnm.m
hereby DENIED.,

50 ORDERED this 21" day of February, 20035,
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i THE STATE COURT OF CHATHAM COUNTY

(]

STATE OF GEORGIA N
A
MYRTLE SPAKKS, a5 Administrasor of the o
Estate of ARTHUR SPARKS, Deceased, ; o
Plaiutiff £ 2
y G
V. L!--" ﬁ
MEMORLAE HEALTH UNIVERSITY Qv Acnon Mo, STOVDE-U L L0
MEDICAL CENTER, TNC., LOULS YON-
BRUENING, STACIE LINN WONG, M.D.,
ANESTHESTOLOGY CONSULTANTS and
ANTHONY AVING, M.D.
Dclendanty.

DISMISS ACTION.

Befure the Courl are Dsfendans’ Motioas Ohjectng o the Plainuff's Expert's Testimony.
Having read and considerod said motions, the responses thereto, (he orl arguments of the parties,
and the applicable law, dve Count bereby finds us follows:

This case comes before the Court on several Moutons to Dismiss andior Motions tu
Exchude the Eapert Testinouy of the Plaintifs Fxpsrr Winicsses, Stophen Kennedy, M.D. and
Bronds Townsend, F.N. Tho Defendants preface their motions on the passage O.C.G.A. §24-5-
7.1, commonly known as the Tort Roform bili winch was signed into law on February 16, 2003,

This action was originally filed April 3, 2002, Adter discovery was completed, the parties
prepared for trial and in preparation tor sand rial, a Cogsolidated Pretrial Order was prepared and
fiied by the Court on Februgry 19, 2004, The case was schoduled for mal, bui several days belore
the rial commenced, the Flaintiff died. The casc was continued and then transformed Lo & new

judge. The case again wus scheduled for mial after & status corftrcnce with the parties. Jus prio:
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10 the scheduling ordur prepared by the Cuurt, the now statule was signed Nk aw.

0.C.G.A. §24-9-67.1 purports to change the expert withoss qualifications from thuse
previously prescribed in §24-8-67. The now law provides requirements for cxperts that are inwe
siringent than those previously applicd. Fusther, the new law is to be applied to tose cases
pending en February 19, 2005, Lo the instant case, such application may prevent the Plamuff
from offering his experts” weslimony on m: eve of trial,

Plaintiff provides to this Court argumcnts sinilar 16 Those pressnted @ Judge Meivdio H
Claytod, in the case of Alvin Ritchey Mason and Claudia Mason v, Home Depot U.S.A,. ., angl
Flectg Company Ing, . Civil Action Numbes 97-A-3103-1, Cobb County. The Mason Court
eviluated the Plalanffs' argument that o the new standard was uppha&, it would ﬁulﬂ: thels right
1o due process and deny them meaningful access to (e courts.

In the [asop case, the action had been pending since 1997 Thire had beea significant
discovery completed all over the county, that all of the discovery had been completed under the
standerds required by the old statute, amwmqumﬁ:thtmluﬂWWMMWc of wial.
Bascd on all of the information preseated, Judge Claytun concluded that the application of the
aew Jaw In bor case would be uneynshilulional,

In the nstent case, this Court agrees with the opinion as gresconed by Judge Claylon, sud
applies the same standard. Wherefore, 0.G.G.A. §24-9-67 will govern the admissibllity of
testimony of all Plaintiffs and Defendants’ cxpents. After review ol the motions, the responses
thereto and oral wrguments of the issues, tus Court finds that the identified expert wilnesscs may
westify. The Defendants’ Motions w Exclude the Expert Testimony and the Motions to Dismiss

i
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o tiwe same grounds arc DENLED.

SO ORDERED ihis ?f 2 - day of April 2005.

Judre ermann Coolidge
Chathamn County State Cowed

o¢.  Daniet B. Snipes, By,
James B. Frapklin, Esq.
William Franklin, Esq.
Leslie Pickett Sheehan, Esq.
Christopher Phillips, Esq



