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(1) Evidence. Witnesses. Expert Testimony. Trial court did not abuse its discretion in concluding thaediatric
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OPINION BY: MIKELL

OPINION
Mikell, Judge.

Timothy and Andrea Spacht, individually and on behaligholas Spacht, a minor, sued Children's Healthctre
Atlanta, Dr. Wendy A. Troyer, Dr. William G. Keyes, .Dlames Thomsen, Dr. Verlia Gower, Dr. Theodore @&rand
Dr. John Bleacher for medical malpractice. The Spasported their complaint with an affidavit from Dr.JhL.
Schwartz, a pediatric surgeon, who opined that the defeddaturs had deviated from the acceptable standararef c
Drs. Troyer and Keyes, both neonatologists, filed iando dismiss, claiming that the affidavit was insuéit under
OCGA 3 9-11-9.because Dr. Schwartz was not qualified ur@éGA 3 24-9-67.1 (cPrs. Thomsen and Gower, both
pediatric otolaryngologists, filed a similar motion terdiss.

The trial court concluded that it had insufficient infetion to determine whether Dr. Schwartz was compétent
testify against the defendant doctors and orderedd@BA 3 24-9-67.1 (dretrial hearing. After conducting the hear-
ing and [*2] considering "all of the evidentiary ma&ési of record,” including a supplemental affidavit from. D
Schwartz and affidavits and depositions from the defendactors, the court granted the motions to dismisge. Th
Spachts then obtained a certificate of immediate reviég/granted appellants’ application for interlocutory alppes
the reasons outlined below, we affirm the trial csunling.

1. Initially, the parties dispute the appropriate steshdé review.OCGA 3 9-11-9.1 (gequires an affiant to meet
the requirements dDCGA 3 24-9-67.1The penalty for failure to supply a proper affidavit @GA 3 9-11-9.1s
dismissal. Usually dismissals are subject to de noviewev But the interplay of the two Code sections means that,
when the trial court has had the hearing contemplated@BA 3 24-9-67.1 (s in this case, our review determines
only whether the trial court has abused its discretion.



1 Atlanta Women's Health Group v. Clemons, 287 Ga. App. 426 (651 SE2@0®2)

2 MCG Health v. Barton, 285 Ga. App. 577, 580 (1) (647 SE2d 81) (28R v. Eliis, 283 Ga. App. 195,
199 (1) (b) (641 SE2d 201) (2007)

2. The Spachts claim that the trial court erred by disngsg*3] their complaint on issues not raised or addressed
by the parties -- whether Dr. Schwartz qualified dpracticing expert” or "teaching expert" as definedd8GA 3
24-9-67.1 (c) (2) They point out that, in their motions to dismiss, deéendant doctors argued that Dr. Schwartz was
not qualified to render an opinion because he lacked expefieneenatology or pediatric otolaryngology.

An expert testifying about the standard of care in a ca¢dnalpractice case need not actively practice irséimee
specialty or practice area as the defendant dotidnus, the fact that Dr. Schwartz is a pediatric surgaad not a
neonatologist or pediatric otolaryngologist would not havthorized the court to dismiss the Spachts' complaon- N
etheless, Dr. Schwartz must meet the requiremer@C@&A 3 24-9-67.10 be deemed qualified to testify undeCGA
3 9-11-9.1* and the trial court adequately notified the partiesithabuld be considering those issues at@@GA 3
24-9-67.1 (dhearing.

3 Mays, supra at 196-197 (1) (afanas v. Al-Jabi, 282 Ga. App. 764, 795 (3) (c) (639 SE2d 494) (2006)
rev'd on other ground&aminer v. Canas, Ga. (Case No. S07G0489; 2007 Ga. LEX]II&80ed
Oct. 29, 2007) [*4] Cotten v. Phillips, 280 Ga. App. 280, 282-285 (633 SE2d 655) (2006)

4 OCGA R 24-9-67.1 (g)

3. We turn now to the pivotal question on appeal, whetteetrial court erred in its conclusion that Dr. Schwartz
was not competent to testify as an expert ueeGA 3 24-9-67.based on its review of Dr. Schwartz's affidavits. We
find that it did not abuse its discretion in so concluding.

In pertinent part, Dr. Schwartz averred in his supplemeffidbvit that

[a]s a board certified pediatric surgeon, | have #inaitrg, knowledge and experience to diagnose and
surgically manage children with vascular rings, which ésrttedical condition at issue in this case. My
knowledge and experience in diagnosing and surgically magediildren with vascular rings was
gained from my extensive medical training and experienceEvery day | cooperate with all of the spe-
cialists involved in a child's medical care to determirneether surgery is the best option for a child. |
regularly cooperate with neonatologists and pediatric gtudgiogists to manage surgical problems in
children. A child with a vascular ring must be diagnosedhédiately by neonatologists and/or pediatric
otolaryngologists [*5] and then they must refer thecthd a pediatric surgeon so that the pediatric
surgeon may immediately evaluate the child for surglaasion of the vascular ring. Based upon over
thirty years of experience in diagnosing and surgicaipaging children with vascular rings and upon a
review of the certified medical records from Childradésalthcare of Atlanta which reflects the treatment
that Dr. Troyer, Dr. Keyes, Dr. Gower, and Dr. Themgave to Nicholas Spacht, it is my opinion that
Dr. Troyer, Dr. Keyes, Dr. Gower[,] and Dr. Thomdailed to exercise that degree of skill and care or-
dinarily required by the medical profession in generdientike conditions and similar circumstances.

Dr. Schwartz then lists specific acts or omissiomarodtted by the defendant doctors.

Pursuant t@CGA 3 24-9-67.1 (c) (2)he opinion of an expert in a medical malpracticeoads admissible only if
[,] at the time of the act or omission alleged to haa@urred, the expert

had actual professional knowledge and experience inré@ed practice or specialty in which the
opinion is to be given as the result of having beenladguengaged in: (A) The active practice of such
area of specialty [*6] of his or her profession fotemst three of the last five years, with sufficiénet
guency to establish an appropriate level of knowledgeetermined by the judgm performing the
procedure, diagnosing the condition, or rendering themiezatwhich is alleged to have been performed



or rendered negligently by the defendant whose conduct ssw@;ior (B) The teaching of his or her
profession for at least three of the last five yearan employed member of the faculty of an educational
institution accredited in the teaching of such professith sufficient frequency to establish an appro-
priate level of knowledges determined by the judge teaching others how to perform the procedure,
diagnose the condition, or render the treatment whialiéged to have been performed or rendered neg-
ligently by the defendant whose conduct is at issue.

Subsection (ff the statute provides that

[ilt is the intent of the legislature that, in allviticases, the courts of the State of Georgia not be
viewed as open to expert evidence that would not be adirigsiother states. Therefore, in interpreting
and applying this Code section, the courts of this stete draw from the [*7] opinions of the United
States Supreme Court aubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 113t.82786,
125 L. Ed. 2d 469 (1993%eneral Electric Co. v. Joiner, 522 U.S. 136, 118 S. Ct. 512 1&d. 2d
508 (1997) Kumho Tire Co. Ltd. v. Carmichael, 526 U.S. 137, 119 S. Ct. ¥ L. Ed. 2d 238
(1999) and other cases in federal courts applying the stds@mnounced by the United States Supreme
Court in these casés.

Constant irDaubertand cases applying the standards set forth therdie ihiéme that the trial court is the gatekeeper
of expert testimony. OCGA 3 24-9-67.1s consistent with this theme because it givesribejudge the discretion to
determine whether the purported expert is competenttitytda the case at bar, the trial court considerdidiafits,

had a hearing, and considered late-filed affidavits oristiee before rendering its decision. This careful, factdhas
procedure is precisely what the stat@€GA 3 24-9-67,lcontemplates.

5 (Emphasis supplied.)
6 OCGA 3 24-9-67.1 (f)

7 See generalljathans v. Diamond, Ga. (Case No. S07A0738; 2007 Ga. LEXISegbded Nov.
21, 2007) n. 8("OCGA 3 24-9-67.1 (c) (2) (Ayrants trial courts the authority to determine whe#imeexpert is
properly qualified");McDowell v. Brown, 392 F.3d 1283, 1298 (IV) (11th Cir. 20048] ("In Daubert, su-
pra, the United States Supreme Court impressed a gatekegtengpon judges, and directed them to ensure
that any and all scientific testimony or evidencaas only relevant, but reliable.”) (punctuation omitteiu-
bert, supra at 589Pipitone v. Biomatrix, 288 F.3d 239, 250 (ll) (C) (5th Cir. 20@)dge v. Cotter Corp., 203
F.3d 1190, 1200 (IV), n.12 (10th Cir. 2000)

8 SeeCotten, supra at 286

(a) Applying the statute, the trial court concluded ratSchwartz was not competent to testify as a jmiagtex-
pert because[,] despite his averment that he regularlyecaiga with heonatologists and pediatric otolaryngologists
managing pediatric surgical problems and had over 30 y#aexperience in diagnosing and surgically managing
children with vascular rings, the record was silertbdsvhenwithin the last thirty years Dr. Schwartz ha[d] 'diaged
the condition' which the doctor defendants in this casallged to have wrongfully failed to diagnose -- spedifica
the 'vascular ring."™ Accordingly, the trial court wamdble to determine from the record before it whetber
Schwartz had made evenediagnosis of a 'vascular [*9] ring’ within five yeaffsMarch 12, 2002," the date at issue
in this case.

As stated earliesubsection (c) (2) (A)f the statute requires practice "of such area of afpgci. . for at least three
of the last five years, with sufficient frequency toaétish an appropriate level of knowledge, as determined by the
judge" ° In a recent decision, the Georgia Supreme Court madethbathis language does not require an expert to
have knowledge and experience in the same area of practgpecialty as the defendant doct8ristead, the expert
must have "knowledge and experience in the practicpemiaty that is relevant to the acts or omissitias the plain-
tiff alleges constitute malpracticé



9 (Emphasis suppliedCGA 3 24-9-67.1See id. at n.8.
10 Nathans, suprdapprovingBarton, supraMays, supraandCotten, supra

11 1Id.

To determine "the area of practice or specialty in Wwhie opinion is to be given," we look to the allegatiohs o
plaintiff's complaint and not to the treating physitsaapparent expertisé.Here, the complaint alleges that the defen-
dant doctors failed to read and act upon CAT scan resulish wévealed that Nicholas Spacht, who was [*10] two
and one-half months old at the time, had a vascingr The complaint further alleges that the doctors shioane re-
ferred Nicholas for surgery to divide the vascular ribgt instead performed an unnecessary tracheotomyarsal
gland excision, and other procedures that could have been @vbide defendant doctors had recognized and treated
the vascular ring. It does not allege that the defendanbrdoperformed the allegedly unnecessary procedures negli-
gently. Thus, the "area of practice or specialty incwithe opinion is to be given" involves the diagnosia gascular
ring. '

12 Barton, supra at 581 (1Mays, supra at 198 (1) (bAbramson, supra at 619

13 SeeMays, supra.

In this case, the trial court specifically found that theee of the last five years" portion of the requiratseset
forth in the statute was fulfilled by the statemenDm Schwartz's affidavit that he had "over thirty yeafrexperience
in diagnosing and surgically managing children with vascuhgs.” The trial court's ruling that Dr. Schwartasanot
competent to testify as a practicing expert, howewas, based upon its finding that he did not state in fidaaits the
frequency [*11] with which he diagnosed the condition. éitgh the three-year and five-year time lines, estaddis
by the legislature, are precise limitations on tied tourt's discretion, we cannot say that the triaktoabused its dis-
cretion when it found that the "three of the last frears” requirement was satisfied by Dr. Schwartz'daafit. **

14 Canas, supra at 796 (3) (c)

Additionally, we can not hold as a matter of law thatrial court abuses its discretion when, aftedd@GA 13
24-9-67.1 (dhearing, it decides that a physician who specializeaénaoea of medicine lacks the "appropriate level of
knowledge" to testify against a physician in a differgreicialty, albeit a closely related one, based upontadafind-
ing that the affidavit does not expressly state the freguavith which the affiant has diagnosed the conditrat ts
alleged to have been misdiagnosédilthough the affiant here asserts that he frequentipperates with" physicians
in the sued specialties, is very familiar with vascuilags, and frequently has operated to correct vascular oiregshis
thirty years of experience, he does not state whenglhigthirty years of practice he diagnosed [*12] the damdi
Based on the record here, we cannot conclude thatighedurt's findings that it was unable to determinenfritne
record that Dr. Schwartz had made even one diagnosis'aiscular ring" within five years of March 12, 2002, and
consequently, that Dr. Schwartz was not competent ép aff opinion as a practicing expert, constituted an adfuitse
discretion. The statute specifically assigns to ttaé ¢ourt the duty to determine whether the expert elgtipracticed
the area of specialty with sufficient frequency to lglssh an appropriate level of knowledge to render him coempéo
testify. The trial court did not abuse its discretionimdihg here that Dr. Schwartz was not competent tafytest a
"practicing expert."”

15 OCGA 3 24-9-67.1 (c) (2) (Mllows an "appropriate level of knowledge" to be demotestran perform-
ing a procedure, diagnosis; treatment. Here, however, as the trial court recaghia its order, the plaintiffs
limited the analysis in this case to diagnosis altwo#; by the allegations in the complaint and by the espert
own affidavit testimony.

(b) The trial court also found that Dr. Schwartz wast aoonpetent to testify as a "teaching [*13] expert.” As th
trial court's order stated, although the affidavit datied that he was a member of the faculty at two s$shthere was
no evidence that he



"is or was an 'employed’ member of either faculigt he was actuallgachingat either institution as
an employed faculty member, that he had so taught 'feastt three of the last five years' relative to the
date the alleged failure to diagnose took place, or mgstrtantly, that [while there he] has taught oth-
ers to "diagnose the condition . . . which is allegduktee been performed or rendered negligently by the
defendant whose conduct is at isswtl "with sufficient frequency to establish an appropriatel of
knowledge" to the Court.

OCGA 3 24-9-67.1 (c) (2) (Bprovides that an expert may establish his professiomatliedge and expertise based on
[tihe teaching of his or her profession for ati¢hsee of the last five years as an employed member
of the faculty of an educational institution accredited i taching of such profession, with sufficient
frequency to establish an appropriate level of knowledgealetermined by the judga teaching others
how to perform the procedure, diagnose the condition, ] [6f.dender the treatment which is alleged to
have been performed or rendered negligently by the defentasewonduct is at issue.

The trial court correctly interpreted the statuteyatading that in order to be deemed competent through this siebsec
of the statute, the witness, to be qualified, must haee lremployednember of the faculty of an educational institu-
tion and must have taught others, for at least threleeofaist five years, to diagnose the condition, whicilleged to
have been performed or rendered negligently by the defeddatdrs. In this case, neither the affidavit nor sbp-
plemental affidavit so states. Instead, the supplemeffiddat states that Dr. Schwartz was an "assisténical pro-
fessor" in surgery at one institution since 1974 and iaical assistant professor" at another since 1978.€Tiseno
mention whatsoever as to whether Dr. Schwartz emaployedby an educational institution in 2002 and in the five
years prior to that and no mention of his having tatlyh subject necessary to be deemed an expert witkiydars of
March 12, 2002. Therefore, we cannot find that the triattcabused its discretion when it concluded that [*15] Dr.
Schwartz could not qualify as a "teaching expert" in thi® ¢d) Accordingly, we affirm the trial court's grant of the
defendant doctors' motions to dismiss.

16 (Emphasis supplied)CGA 3 24-9-67.1 (c) (2) (B)

Judgment affirmed. Andrews, P. J., Blackburn, P. J., Smitld,,Rand Ruffin, J., concur. Johnson, P. J., and
Phipps, J., concurring in part and dissenting in part.

CONCUR BY: PHIPPS (In Part)
DISSENT BY: PHIPPS (In Part)

DISSENT
PHIPPS, Judge, concurring in part and dissenting in part.

I concur in Divisions 1 and 2. Because Dr. Schwagdsg qualified undeDCGA 3 24-9-67.1 (c) (2) (Ad render an
expert opinion about the diagnosis and treatment of a easwod, the trial court abused its discretion by grantirg th
defendant doctors' motions to dismiss. | therefore digedbivision 3 (a). | concur specially in Division(B).

We have repeatedly stated and the Georgia Supreme ltasunhade clear that the languag©afGA 3 24-9-67.1
(c) (2) (A)does not require an expert to have knowledge and expeirencdo actively practice in the same area of
practice or specialty as the defendant doctoiéet the majority plainly applies a more stringent staddere because
Dr. Schwartz is not a neonatologist [*16] or pediatriatyngologist. The appropriate inquiry is whether épert
has "knowledge and experience in the practice or spethait is relevant to the acts or omissions thatpthmtiff al-
leges constitute malpracticé®"

17 Nathans v. Diamond, Ga. (Case No. S07A0738; 2007 Ga. LEX|Si&’5ded Nov. 21, 20Q7)
Mays v. Ellis, 283 Ga. App. 195, 196-197 (1) (a) (641 SE2d 201) (20aias v. Al-Jabi, 282 Ga. App. 764,
795 (3) (c) (639 SE2d 494) (2006kv'd on other ground¥aminer v. Canas, Ga. (Case No.
S07G0489; 2007 Ga. LEXIS 790, decided Oct. 29, 2@tjen v. Phillips, 280 Ga. App. 280, 284-285 (633
SE2d 655) (2006)



18 Nathans, supra.

Based on the complaint's allegations, the "area ofipeagor specialty in which the opinion is to be given“alves
the diagnosis and treatment of a vascular figr. Schwartz testified that he is a board certifiediatric surgeon and
has the "training, knowledge, and experience to diagna$ewgically manage children with vascular rings." He fur-
ther testified that he daily cooperates with all spatginvolved in a child's care to determine whethegenyris the
best option and regularly cooperates with neonatologistspadhtric otolaryngologists [*17] to manage surgical
problems in children. Dr. Schwartz averred that he"basr thirty years experience in diagnosing and manaaiid-
ren with vascular rings."

19 SeeMays, supra at 198 (1) (b)

We have allowed doctors with less experience to renderteoqiaions in medical malpractice cases. For example,
earlier this term, we decidddCG Health v. Bartoy® in which an emergency room physician testified that sogrsi
breached the standard of care by failing to timebl@ate and treat an injury, resulting in the loss tdsticle.** The
plaintiff's expert testified that he was "a licensedsptign with over 20 years of emergency room experienckjding
experience diagnosing testicular injuries,” and that waseeesufficient to qualify him to testify regarding théuise
to timely evaluate the plaintiff's injurie8.Despite the fact that Dr. Schwartz has been pragtipgdiatric surgery since
1974 and has over 30 years experience in diagnosing vasaogrthe majority does not find his experience sufficie
to allow him to testify regarding the failure to dige Nicholas Spacht's vascular ring.

20 285 Ga. App. 577 (647 SE2d 81) (2007)
21 Id. at580

22 Id. at581 (1) [*18]

The trial court determined that Dr. Schwartz did not Guals a "practicing expert” witness undeCGA 3
24-9-67.1 (c) (2) (Apecause his affidavits failed to show that he had desgha vascular ring on a specific date within
five years of the alleged failure to diagnose. Dr. Sutentestified, however, that he is involved every ideagetermin-
ing whether a child needs surgery. A vascular ring isimtommon genetic disorder that requires surgery, and Dr.
Schwartz testified that he has the knowledge and expertertiagnose this rare condition. He specifically fiestithat
he has been diagnosing and managing vascular rings lEasatthe last 30 years, which is sufficient toséatihe sta-
tute. The majority interprets the statute far toomaly by concluding otherwise.

Because the record shows that "the area of practispamialty in which the opinion is to be given" is an arka
practice in which Dr. Schwartz "possessed the requiste/laige and experience und@CGA 3 24-9-67.1 (c) (2)*
he is authorized to render an expert opinion in the alaset the diagnosis and treatment of a vascular®ing.

23 Barton, supra at 581-582ee alsd/ays, supra at 199 [*19]

24  SeéAbramson v. Williams, 281 Ga. App. 617, 618 (636 SE2d 765) (2006)

| am authorized to state that Presiding Judge Johnsanifothis opinion.



