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The Politics of Tort Reform
A Look Inside the Legislature

This year’s session of the Georgia
General Assembly, as usual, saw
several changes to our legal sys-
tem. Some were minor, such as
revising our corporate code to
match changes in other states’ law
or instituting new authority for
lawyers in real estate closings to
resolve unrecorded lien satisfac-
tions. Some were more prominent
like rewriting the guardianship
code and funding Georgia’s new
statewide public defender pro-
gram, which was the subject of a
special session of the Legislature
called by Governor Perdue in May.
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However, the most noteworthy
changes that could affect GDLA
members were the changes that
came close to passing but did not.
For the first time in memory, some
would say in history, one house of
the legislature passed a significant
tort reform bill. Two years ago this
would have been unheard of.

When Roy Barnes was governor,
Tom Murphy Speaker of the
House, and prior to Lt. Governor
Mark Taylor being stripped of his
power in the Senate, the GTLA had
three lawyers sympathetic to their
cause in the highest positions of

Annual Meeting Expanded!

Nationally renowned CLE
speaker and trial expert Jim
McElhaney headlines the 37th
GDLA Annual Meeting, held at the
Hilton Sandestin Beach Resort and
Spa, August 6-8.

McElhaney is one of America's
most popular writers and CLE
speakers on trial advocacy.

In addition to featuring a
national speaker, this year’s
annual conference includes an
improved family vacation compo-
nent, including pre-teen and teen
nights and a luxury spa and fitness
center for spouses.

“We listened to the members
and made several changes to make
the weekend even more enjoyable
for families and spouses,” said
Steve Kyle, GDLA meetings chair.

The annual GDLA golf and
tennis tournaments, sand castle
building contest, trade show and

power in this state. They made
sure no tort reform legislation was
ever allowed even a committee
hearing much less a vote on the
floor of the legislature.

In November 2002 things
changed. Although outspent by
more than five to one, Sonny
Perdue beat Barnes, Murphy lost
his seat, and the Georgia Senate
came under Republican control.

Businessman Purdue became
Governor, insurance agency owner
Terry Coleman became Speaker of

Continued on page 8

other social activities round out a
fantastic, affordable weekend of
education, vacation and relaxation.

Complete details are available
at www.gdla.org, including the
weekend’s schedule, room pricing
and registration form.

See page 15 of this issue
for more details!
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President’s Message

This is an exciting time to be a
member of the Georgia Defense
Lawyers Association. We are
building on the foundation which
was laid in 1967, the year our asso-
ciation was formed.

We have greatly expanded the
opportunities for direct participa-
tion in the association for those
members interested in serving on
committees, participating in CLE
programs, sending  younger
lawyers to attend our Trial
Academy, our newly minted
Workers Compensation Academy
and more. GDLA was created by
and is maintained for lawyers in
private practice substantially
engaged in litigation, primarily for
the defense, in the state of Georgia.

It is the goal of the association to
provide value to its members
through a CLE program, a Trial
Academy, our newsletter, a
Workers’ Compensation Academy,
Meet-the-Judges functions, the
Law Journal, and a Younger
Lawyers section, among others.

Our annual meeting is held at
enjoyable places, and while we do
work through a seminar, we also
have a good time and lots of com-
radery.  Our annual meeting
includes a dinner dance, golf tour-
nament, tennis tournament, pro-
gram for pre-teens, teen pizza
party and sand castle contest.

This year’s meeting is at the Hilton
San Destin Beach Golf Resort &
Spa, August 6-8.

We have expanded our blast e-mail benefit by
including the DRI on our recipient list. If you are
seeking information on a plaintiff’'s expert witness,
the DRI will search their database and contact you
if they have information on that expert.

We welcome lawyers who meet
the requirements set forth above
and we are especially pleased to
have many members of our associ-
ation who want to actively partici-
pate in the organization and its
functions. We do manage to
remember that one of the goals of
our organization is to have fun.

We are fortunate to have found
and brought on board Steve
Milano as our first executive direc-
tor. Steve is enthusiastic, detail
oriented and has already become a
tremendous asset for the associa-
tion. He has experience managing
other associations and has used
this knowledge to improve the
GDLA.

Officers and Board Members
met on April 30, 2004 along with
representatives of DRI and the
defense lawyers organizations of
Florida and Alabama. We plan to
continue interactions with defense
associations in other states.
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One of the most popular pro-
grams the GDLA has for its mem-
bers is the expert witness blast
e-mail program. Our members are
able to contact all other members
to inquire about their knowledge of
particular experts. We have
expanded this member benefit by
including the DRI on our recipient
list. If you are seeking information
on a plaintiff's expert witness, the
DRI will search their database and
contact you if they have informa-
tion on that expert in their national
database. For more information on
this new program, see page 16 of
this newsletter.

Join us and take advantage of
the many opportunities afforded
by your Georgia Defense Lawyers
Association.

Richard A. Rominger
President
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Executive Director's Message

I am excited to be on board the
GDLA and working with one of the
most talented and dedicated
Boards | have had the pleasure to
work with. I also had the pleasure
of meeting many of you at our first
Judge's Reception in Atlanta at the
Commerce Club in February.

One of the most important initia-
tives the Board has undertaken has
been to conduct a survey of the
membership to help prioritize our
activities. Approximately 80 mem-
bers answered our 12-question
survey which provided us with
more than 35 pieces of useful
information. Results from the sur-
vey are available on page 16.

information is available to DRI
members on a fee-per-use basis.
Any GDLA member who is not a
DRI member is eligible for their
first year of membership in the
DRI free in order to ensure all
GDLA members have access to this
fantastic benefit (see page 14). In
addition, because the DRI will be
monitoring our blast e-mails, you
will not have to make separate
requests to the GDLA membership
and the DRI -- the DRI will go to
work for you immediately!

The second- and third-most
important items on our to-do list
(as requested by our members)
was to update our Discovery Tools
and Briefs Bank. We are commit-

Would you be willing to donate one deposition
transcript, brief, or discovery request to the GDLA?

The action item most important
to GDLA members was the cre-
ation of an online expert witness
database. The Board made this an
agenda item for our spring Board
meeting. | met with the director of
the Alabama Defense Lawyers
Association, which has a fee-per-
use expert witness database, to dis-
cuss their program. At the DRI
Southeast regional meeting, held
in conjunction with the GDLA
spring Board meeting, our Board
queried DRI's national representa-
tives about their expert’s database.

The conclusion was to immedi-
ately improve GDLA members'
access to information on plaintiff's
witnesses without re-inventing the
wheel or expending significant
time and funds for such an effort.

To that end, we will be keeping
our current blast e-mail system
allowing members to survey other
defense lawyers across the state. In
addition, we will now be including
a DRI employee on our blast e-mail
list who will research any GDLA
requests for information on plain-
tiff's expert witnesses. The DRI
currently has information on more
than 50,000 expert witnesses. This
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ted to this and can do it even more
quickly with your help. Would you
be willing to donate one deposition
transcript, brief or discovery
request to the GDLA? Please visit
page 17 to see the items we are cur-
rently seeking. If you have other
resources you feel would be a ben-
efit, please let us know. All we need
you to do is to provide, in text or
pdf format, one item. If your item
is in text format, e-mail it to the
GDLA and we'll get it on the Web
site. If it's hard copy, just ask your
assistant or IT person to make a
pdf, or mail us a copy and we'll get
it done! If you wish to donate more
than one, we'll appreciate that.

We have many opportunities to
make the GDLA more important to
you in your practice, and much is
already in motion, including the
update of our Web site, improve-
ments to our newsletter and
annual meeting and much more.

Please feel free to contact me
with any other suggestions you
may have for the GDLA.

I look forward to serving you.

Steve Milano
Executive Director
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GDLA Committees

Membership

Morton G. Forbes, Chairman
Bruce Welch; David Hanks; Rick
Marchetti; Joe Chambless

Memb. Recruitment & Retention
John Foster, Lynn Roberson,
Arthur Glazer, Bob Travis, Bubba
Hughes

Young Lawyers Recruitment
& Retention

Greg Ellington, Jo Ann Jagor,
George Duncan

Meetings

Steve Kyle, Chairman
Warner Fox; Grant Smith;
Clay Ratteree

Amicus
Ted Freeman, Chairman

Premises Liability
Lynne Roberson

Sponsors & Exhibitors
Clay Ratteree, Chairman
Warner Fox, Gary Seacrest,
Ted Freeman, Grant Smith

Law Journal
Luanne Clarke

Web Site

Jerry Buchanan, Chairperson
George Hall, Greg Ellington,
Grant Smith

Trial Academy
Jim Elliot, Chairperson

Workers' Comp. Academy
Staten Bidding, Luanne Clarke

Legislative Liaison
Barry Fleming

Join a Committee!

Do you want to help serve the
interests of defense lawyers in
Georgia? There are opportunities
for you to serve on GDLAcommit-
tees or sub-committees. Call or e-
mail the GDLA today and let us
know your area of interest.

www.gdla.org



Member
News

Congratulations to Wailliam
Claxton of Claxton and Claxton in
Atlanta, who had damages reduced
against an insurer in a fire case,
McCullough v. ANPAC (Clayton
Superior Court). The plaintiff, a
dentist, had her business property
destroyed by fire. The property
was insured by American National
Property & Casualty. The plaintiff's
estimate to rebuild the structure
was 58% greater than the estimate
obtained by ANPAC.

Furthermore, the plaintiff's per-
sonal property claim contained
items which others testified were
owned by them. At trial, the plain-
tiff admitted that she had $41,000
in building materials in her esti-
mates which was not in the original
building including antique ash
hardwood floor, sheetrock ceiling,
etc. Plaintiff also included personal

property in contents which
belonged to previous owner.
ANPAC had offered to settle the
claim for $75,000. At trial, the jury
returned a verdict in the amount of
$127,000. ANPAC filed a Motion
for New Trial based on reverse
Batson due to improper strikes of
three caucasian jurors by the plain-
tiff. ANPAC also filed a Motion for
Judgment Notwithstanding the
Verdict. The Court granted
ANPAC's Motion for New Trial
premised on reverse Batson as well
as ANPAC's JNOV Motion and
ordered a new trial unless plaintiff
accepted a verdict in the amount of
$51,000. Plaintiff eventually
accepted the $51,000, which was
$76,000 less than the amount she
claimed at trial as damages which
she sustained in the fire.
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Lynn Roberson of Swift,
Currie, McGhee & Hiers in Atlanta,
received another favorable deci-
sion from the Court of Appeals for
Capitol Indemnity Corporation on
a coverage matter. Capitol claimed
in its declaratory judgment action
that there was no coverage for the
underlying claim for assault and
battery because there was an
assault and battery exclusion in the
policy. The trial court judge denied
the insurer's Motion for Summary
Judgment, as well as the claimant's
counter Motion for Summary
Judgment, and Capitol took an
interlocutory appeal. The Court of
Appeals did not address the assault
and battery exclusion issue
because it was essentially con-
ceded by all that the exclusion
barred coverage for the underlying
claim. The claimant argued that

Georgia Defense Lawyer Summer 2004



Member News

continued from page 5

the insurer was estopped from
relying on the exclusion because
the insurer "waited two and one
half months after learning of the
claim before sending the reserva-
tion of rights notice, and then
waited another month before filing
its declaratory judgment action."”
The Court of Appeals held that the
claimant lacked standing to com-
plain the insurer did not provide a
timely notice of its reservation of
its rights to its insured. "In the
absence of policy provisions to the
contrary, one who suffers injury is
not in privity of contract with the
insurer under a liability insurance
policy and cannot reach the pro-
ceeds of the policy for the payment
of his claim by an action directly
against the insurer.”

Reprinted with permission from
the DRI's The Voice.

Comings,
Goings, Etc.

Mark Barber has joined Hall
Booth Smith & Slover, Atlanta.

Ann Bishop and Nicole
Tifverman are now with Bishop
& Tifverman, Marietta.

Lauren Hansford has joined the
Office of the Fulton County
Attorney as a staff attorney.

lan Matthes is the new Director
of Litigation Management at AIG
Personal Lines Claims in
Alpharetta.

Lynn Roberson is the incoming
chair of the Atlanta Bar Assoc-
iation litigation section for '04-'05.

Jeffrey Schwartz is now with
Larry Newlin & Associates.

Tom Sippel has joned Leitner,
Williams, Dooley & Napolitan,
Chattanooga, TN.

Rex Smith, Mabry & McClelland,
has joined Henning Mediation as a
neutral.

New Members

The GDLA welcomes the following
news members:

Frank Brannen, Jr., with King
& Spalding, Atlanta; L. Sandy
Fine of Savell & Williams, Atlanta;
John Harris of Tisinger,
Tisinger, Vance &  Greer,
Carrollton; and Chris Ray of
Oliver, Maner & Gray, Savannah.

Houston FHHH Denver
AmCEEE
RRIMKUS
Dallas HHH Tampa
[ [ 111
H1H ~OONSULTING GRDUF’, INC.
San Antonio Orlando
| Professional Engineers and Consultants
Austin Ft Lauderdale
Corpus Christi Fire/Explosion Cause and Qngm Jacksonville
Roof Damage Analysis
McAllen Automotive Mechanical Failures Los Angeles
Vehicle Accident Reconstruction
New Orleans Biomechanical Analysis Baltimore
Product Liability/Subrogation
Lafayette ] Charlotte
Construction Defects
Atlanta Construction Accidents Jackson
Mold and Indoor Air Quality Assessments
Chicago Video/Computer Animation Zurich
Las Vi Madrid
e Atlanta (866) 565-3422 s
Phoenix www.rtmkus.com Kuwait
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In Memory

The GDLA regrets the passing of
George Grant, a past president
of the GDLA. According to GDLA
member Albert Parnell, “George
was a fine man. My most vivid
memory of him is as a competitor.
When | first came on the Board as
a kid, I was invited to play (using
that term loosely for me) golf with
him in Ashville. I asked if we were
playing for money, and he replied,
"Of course. For a 50 cent Nassau."
(I did not know what that meant)
When we approached the 18th, |
asked him where we stood. He said
that he was $1.00 up. | asked if he
would play the 18th hole "double
or nothing." He thought a minute,
turned to me and said: "No son, |
always want to go home a winner.”
He was a winner.

W’? Meet ﬁ
the
Judges!

The Mid-fulton Democrats are
sponsoring a meet and greet for
all candidates for judge in
contested seats for the following
courts:

Fulton County Superior,
Georgia Appeals and Georgia
Supreme Courts.

Themeet and greet will be

held at Manuel's Tavern on June
15, 2004 from 6 - 8 pm.

All
are

|
b Welcome! J

Certified Polygraph Expert

Donald J. Imbordino

*U.S. Department of Justice - (Retired)
*Former DOJ Polygraph Program Supervisor
*17 Years of Polygraph Experience
*State-of-the-Art Computerized Polygraph
*Expert Witness
*American Polygraph Association
*American Association of Police Polygraphists
*Georgia Polygraph Association

Imbordino Polygraph Examinations, LLC

"When the Need for the Truth is Important”

678-986-9600

E-mail: dimbordino@earthlink.net
Web Site: www.ImbordinoPolygraph.com

Proud Sponsor
of the GDLA

www.gdla.org
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Do You Need
Health,
Medical,
Disabilty or
Life Insurance...
...for you
or your staff?

As a GDLA member, you have
access to health, disability and life
insurance coverage at rates up to
35% lower than what you may be
currently paying.

This coverage can be extended
to your employees through our
exclusive arrangement with our
official health, disability and life
insurance provider, Insurance
Specialists, Inc.

ISI, now in its fifth decade of
service to the national association
marketplace, has provided unin-
terrupted service to Georgia attor-
neys since 1959.

ISI is recognized as a leader
among third-party administrators,
and maintains strong affiliations
with leading carriers of its spe-
cialty products.

In addition to discounted premi-
ums, plans include simplified
underwriting which eliminates
the need for medical exams or
blood tests.

ISI currently offers GDLA mem-
bers programs of major medical
insurance, disability, term life and
professional liability. For more
information, please contact ISI at
888-1S1-1959.

Please note, these rates are avail-
able exclusively to GDLA mem-
bers in good standing

Georgia Defense Lawyer Summer 2004



State Legislative Session Highlights

continued from page 1

the House, and the Senate was now
lead by an architect, Eric Johnson,
and a surgeon, Tom Price.
In the 2003 legislative ses-
sion, a bill making minor
tort reform changes passed

islation was seen as making very
minor changes, and in some cases
going in the opposite direction of

For the first time in memory, some would

supporters of tort reform by sur-
prise.

Even with these events, the
opponents of reform
succeeded in running the
clock out on the 2004 session

the Senate, but nothing of say in history, one house of the legislature and once again delaying any

substance happened in the
House. However, by the
2004 session things began to
stir. Speaker Coleman began
before the session by appointing a
special committee to look into pos-
sible options for tort reform. The
Senate followed during the session
by passing a bill making significant
changes. The GTLA was in retreat.
They attempted to give the appear-
ance of being willing to compro-
mise on several issues, but failed to
receive support among legislators
for their proposed bills. Their leg-

FYponent’

Our team of scientists, engineers, medical
professionals and business consultants

passed a significant tort reform bill.

reform. Their hope of inoculating
the demands for change failed.
With the clock running out on
the 2004 session and the House
Judiciary Committee having failed
to address any tort reform legisla-
tion before a critical legislative
deadline, Speaker Coleman took
the extraordinary step of removing
the GTLA-friendly Chairman of the
Judiciary Committee. This was an
unheard of act that caught even

provides expertise in more than 70
disciplinas to support technically » Accideni Reconstruction

substantive changes to the
tort system.

The outlook for the 2005
legislative session which begins
next January looks more promis-
ing for supporters of tort reform in
the state. In March 2004 a three-
judge federal panel threw out and
redrew gerrymandered Senate and
House districts.

The odd lines were drawn in
2002 by Democrats who, sensing
the changing political and philo-
sophical direction of the state,
attempted to maintain control of

challenging litigation caszes.

What's more, over the past 35 years,
Exponent has been involved ln more than
30.000 cases. We have provided science-
based investigations for litigation involving
product liability, environmentaltoxic tort
Issues, consiruction dispules, intellectual
property, personal injury and more ...

(868} G55-EXPO
wiww.expanent.com infoB@exponenloom

Exponert = cerified fo 150 2007

Georgia Defense Lawyer Summer 2004

Bliomeshanics and Injuny Assassmeant
Civit gnd Structual Engineering

Diata Analysis

ElaciricalElectromcs
Emdirgrmantal Tomic T

Fires and Explosions

Food and Chemicals

« Haallh and Epidemialagy

Page 8

Materials Evaluation

Mechanicd] Design Assessment

Vizual Communicaticns/Demonstrative Evidence
Warnlng and LabalHuman Faclors

www.gdla.org



the General Assembly by drawing
significantly gerrymandered dis-
tricts.

With the new court-drawn maps,
most political observers now
believe that Republicans will main-
tain control of the Senate and
Democrats stand a real chance of
losing the House. It takes 91 votes
to control the 180 member House,
and Democrats currently hold 103
seats under their prior maps.

In the new court-drawn districts,
in the 2002 election Sonny Purdue
received a majority of the votes in
more than 110 of the new House
districts. Since the decision, five
Democrats have switched to the
Republican party, with more
expected to follow suit.

Generally seen as more pro-busi-
ness and open minded to tort

reform, Republicans could gain
complete control of the legislature
after the November election. If that
happens, a look back at the tort
reform bill passed by the Senate in
the 2004 session is a good place to
start when trying to predict what
could pass in 2005.

The significant portions of the
Senate tort reform bill did the
following:

- abolished joint and several
liability

- strengthened the expert
witness rule and applied it to
the expert affidavit needed to
file a professional malpractice
suit

- reinstated the vanishing venue
rule

- eliminated liability of hospitals
for healthcare providers who
are not employed by the
hospital but work on contract

- prohibited non-economic
damage awards for mal-
practice claims against emer
gency rooms by plaintiffs
unless the patient had a prior
relationship to the hospital
and preexisting conditions
were known.

Barry A. Fleming is partner in the
law firm of Fulcher Hagler in
Augusta, a member of the
Judiciary Committee in the
Georgia House of Representatives
and the GDLA's legislative liaison.

1

South Georgia ADR Service, LLC

Specializing in MEDIATION and ARBITRATION of
personal injury, wrongful death, commercial, real estate and other complex litigation cases,
South Georgia ADR Service
offers a panel of distinguished and experienced

Middle and South Georgia trial lawyers,
serving exclusively with SGADR as independent contractors,
from which to select a neutral.

Jerry A. Buchanan - Columbus
John A. Draughton - Macon
James L. Elliot - Valdosta
Benjamin M. Garland - Macon
Robert R. Gunn, Il - Macon

Jane M. Jordan - Macon

Robert R. Gunn, 11, Managing Partner
Rachel D. McDaniel, Scheduling Coordinator

Jerome L. Kaplan - Macon

Stanley Karsman - Savannah

Bert King - Gray

Michael S. Meyer Von Bremen - Albany
Philip R. Taylor - St. Simon'’s Island

F. Bradford Wilson, Jr. - Macon

240 Third St., Macon, GA 31201

800-863-9873

or 478-746-4525
Fax: 478-743-4204
www.southgeorgiaADR.com

www.gdla.org

Page 9

Georgia Defense Lawyer Summer 2004



Georgia’s Direct

Action Statute

By John A. Foster
Forbes & Bowman, Savannah

Is there still an escape
even after Devore?

In Devore v. Liberty Mutual
Insurance Company, 257 Ga. App.
7, 570 S.E.2d 87 (2002), the Court
of Appeals rejected a common car-
rier's insurer’'s effort to escape
applicability of the direct action
statute when it held that the 2001
Amendments to that statute were
retroactive. However, in spite of
the Devore case, in spite of the
amendments to the direct action
statute itself, and in spite of the
Georgia Public Service
Commission’s (GPSC) amend-
ments to its own rules fol-
lowing the McAdams case,

Co., 225 Ga. App. 176, 483 S.E.2d
664 (1997), the Court of Appeals
intimated that proof of the mere
filing of a Form E Certificate of
Insurance should not be enough to
sustain a direct action since the
direct action statute itself did not
authorize the filing of a certificate
of insurance in lieu of filing an
approved policy or posting a bond.

Then, in McAdams v. U.S. Fire
Insurance Co., 234 Ga. App. 324,
506 S.E.2d 679 (1998), the Court
of Appeals was poised to toss out
the direct action on the ground
that the Form E Certificate of
Insurance had been filed in lieu of

carrier’s responsibility (rather than
the motor carrier’s) to file the cor-
rect forms with the GPSC (now
known as the Georgia Department
of Motor Vehicle Safety
("GDMVS"), that the GPSC (or
GDMVS) is authorized to accept
certificates of insurance in lieu of
the posting of a bond or the filing
of an approved policy, and finally
that the failure to file the correct
required paperwork could not
serve as a bar to a direct action.
Subsequently, some insurers still
escaped the direct action statute at
the trial court level by arguing that
the amendments were not retroac-
tive. However, when the
issue presented itself at the

infra, the direct action ...in spite of the Devore case, in spite of the Court of Appeals, the
statute still does not mean amendments to the direct action statute Courtheld that the amend-

that the liability insurer of jtsa|f and in spite of the GPSC amendments

a motor common carrier is
automatically a proper

ments did not affect vested
substantive rights and

to itS own rUIeS fO”OWing the MCAdamS case, therefore, app“ed retroac-

defendant in a suit arising iNnfra, the direct action statute still does not tively. Devore, supra. But
out of the motor carrier's mean that the liability insurer of a motor e Morgan Driveaway,

operations.
Common law prohibits
naming an alleged tortfea-

common carrier is automatically a proper
defendant in a suit arising out of the motor appeals Case No.

sor’s liability insurance carrier’s operations.

carrier as a defendant in a
tort suit against that alleged tort-
feasor. Georgia’s direct action
statute, O.C.G.A. §846-7-12, has for
many years carved out an excep-
tion to that rule in cases against
motor common carriers. Prior to
the Devore case, our appellate
courts strictly construed the direct
action statute and held that proof
of insurance coverage alone is not
sufficient to name the insurance
carrier, but instead, it must be
proven that the filing requirements
under the direct action statute had
been met. Plaintiff had to prove
that the motor carrier had either
posted a bond with the GPSC, or
filed an approved policy of insur-
ance with the GPSC. The GPSC
rules provided that, in lieu of filing
the policy, a Form E Certificate of
Insurance could be filed.

In Kinard v. National Indemnity
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filing the policy or posting a bond,
but found that it did not need to
reach that issue because it found
the Form E Certificate of Insurance
itself to be defective. The Form E
Certificate of Insurance has lan-
guage on it which the Court of
Appeals construed to mean that, in
order to be effective, it had to be
accompanied by a Form F
Endorsement. Since there was no
Form F Endorsement in the
McAdams case, no direct action
statute could be maintained. In
practice, up to that time, Form F’s
were rarely, if ever, filed.

The GPSC responded in April
1999 by deleting Form F from its
forms. The legislature responded
as well during the 2000 legislative
session amending the direct action
statute so as to provide that, effec-
tive July 1, 2001, it is the insurance
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Inc. v. Canal Insurance
Company, Court  of

AO3A1741, 4 FCDR 1188

(March 24, 2004) wherein

the Court of Appeals held
that Amendment to O.C.G.A. §46-
1-1 removing the dump truck
exemption from the definition of
motor contract or common carrier
and thereby allowing direct action
against insurers insuring dump
trucks was substantive in nature
and could not be retroactively
applied.

However, all of these adminis-
trative, legislative, and judicial
efforts to close any loop-holes to
the direct action statute still do not
mean that a liability insurer of a
motor common carrier is always a
proper party to a tort suit against
that motor carrier arising out of its
motor carrier operations.

In Jones v. Clarendon National
Insurance Company, State Court of
Chatham County, Georgia, Civil
Action No. 101-3743-G, the trial
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court granted the insurance carrier
a summary judgment on March 25,
2004. The plaintiff has not
appealed.

In the Jones case, plaintiff
alleged that he was injured in a
motor vehicle accident involving a
motor common carrier and that
Clarendon at the time provided lia-
bility insurance coverage to that
motor common carrier and that,
"Pursuant to the authority of
0.C.G.A. Section Title 46, Chapter
7, Clarendon National Insurance
Company is a proper party to this
litigation.”

Clarendon filed a motion for
summary judgment based upon an
affidavit given by an employee of
the Georgia Department of Motor
Vehicle Safety who was familiar
with registration of motor carriers
and filing of proof of motor carrier

According to the GDMVS
employee’s affidavit, the motor
common carrier was not a com-
pany that is or had been registered
with the GDMVS or the GPSC at
the time of the accident or at any
time since. The employee’s affi-
davit further provided that no pol-
icy of insurance covering the motor
common carrier is or had been
approved by the GPSC or by the
GDMVS at the time the affidavit
was given or since the date of the
accident. The affidavit further pro-
vided that the motor common car-
rier had since the time of the
accident not had any intrastate
authority on file with the GPSC or
with the GDMVS nor any insur-
ance policy, endorsements, or cer-
tificates. Finally, the affidavit
showed that, due to federal pre-
emption, states no longer require

insurance with each state. The car-
rier is only required to register
with their base state; therefore, if
an interstate carrier were based in
another state, the registration
information on that carrier would
be filed with the base state.
Clarendon did not contend that
it did not insure the motor carrier.
However, it did rely upon Dundee
Mills, Inc. v. John Deere Insurance
Company, 248 Ga. App. 39, 545
S.E.2d 64 (Feb. 12, 2001). In that
case, on cross-motions for sum-
mary judgment, the trial court had
concluded that the direct action
statute was inapplicable, in part,
because plaintiff failed to prove the
insurance policy was approved by
the GPSC. On appeal, the plaintiff
enumerated that ruling as error.
In its argument at the trial court

insurance with the GDMVS.

carriers to register and file proof of

“Minnesota Lawyers Mutugal
Is my choice for malpractice insurance.”

When | began practicing law and needed 10 purchaze
malpractice insurance | asked a number of my colleagues
where to look, Their responses were invariably
Minnesota Lawyers Mutual.

I tonk their advice and ha'n.-:e never regretied it MLM has
always been there for me. When | was starting out their
knowledgeable staff was helpful with advice insetting up
my practice. Tha new anline purchase option makes
renawing my policy quick and easy. The annual dividend
checks | have recebved prave | am receiving the best value
for my money, Minnesata Lavwyers Mutual has earmed

iy layalty

Now whenever | am asked to recommend a legal Bability
insurance company, | always suggest Minnesola Lawyers
Mutual. [t comesas no surprise to me that other lawyers
feel the same way.

MINNESOTA LAWYERS MUTUAL

e PEOHLEGLA™ s

WO T TS T
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Georgia’s Direct Action Statute

continued from page 11

level, the insurance company had
noted that the plaintiff had not
alleged or proved that the insur-
ance policy was approved by the
GPSC. It and the other defendants
further refuted any such con-
tention with unrebutted evidence
that the trucking company had no
intrastate authority on file with the
GPSC, nor any insurance policy or
endorsements.  The Court of
Appeals affirmed the trial court’s
ruling that the direct action statute
was inapplicable. The court said
that the issue of GPSC approval of
the insurance company’s policy
was clearly raised by the evidence
submitted by the defendants. The
court held that:

$50 Reward!

Please help the GDLAgrow by
recruiting at least one fellow
attorney this year.

You will receive $50 in credit
toward the registration fee for
the annual meeting, trial acad-
emy or workers’ compensation
academy!

Just direct someone you feel
will benefit from membership in
the GDLA to www.gdla.org, or
download and print our member-
ship brochure and a member-
ship application, which can be
found at:

www.gdla.org/recruitamember.htm
In addition to your $50 reward,
you'll be acknowledged in an is-

sue of Georgia Defense Lawyer!

Thanks for spreading the word
about the GDLA!
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The trial court did not err in rul-
ing that [plaintiff] bore the onus of
proving that the PSC had approved
[the insurance’s company] motor
truck cargo insurance policy, as
this is a pre-requisite to a direct
action against the insurer under
O.C.G.A. 846-7-12(e).

Clarendon argued that the
Dundee Mills case was on point.

In opposition to Clarendon’s
motion for summary judgment,
plaintiff argued that the Dundee
Mills case was outdated law as evi-
denced by the court’s reference to
O.C.G.A. 846-7-12(e); under the
amended version of the direct
action statute, there is no subsec-
tion (e). Plaintiff also relied on the
Devore case arguing that in that
case the Court of Appeals appro-
priately separated form from sub-
stance in denying the insurer’s
motion for summary judgment and
holding that, "the substance of the
statutory scheme was to create a
direct cause of action against
insurers which issued the required
policies to motor carriers."

The plaintiff also relied upon
language from Jackson v. Sluder,
256 Ga. App. 812, 569 S.E.2d 893
(2002) to the effect that, "[T]o
remedy the anomalous statutory
scheme, the legislature amended
the direct action statute to dis-
pense with the mandatory precon-
dition to suit that the [motor
common] carrier’s insurance pol-
icy or certificate of insurance be on
file with [GPSC]." (Emphasis
added)

In an order entered March 25,
2004, the trial court granted
Clarendon’s motion for summary
judgment. The trial court first
noted that plaintiff had presented
no evidence to dispute the facts set
forth in the affidavit of the GDMVS
employee. The trial court also
noted that the parties agreed that it
was the amended version of the
direct action statute that applied.
The trial court then pointed out an

Page 12

amendment to another statute
which it deemed pertinent: Prior to
April 15, 1996, O.C.G.A. 8§46-7-
16(a) required motor common car-
riers engaged solely in interstate
commerce and operating in
Georgia to secure a registration
permit from the Georgia Public
Service Commission.

However, after April 15, 1996,
the statute allows such carriers to,
rather than securing a registration
permit from the GPSC, to obtain a
registration receipt from the car-
rier's designated base state pur-
suant to rules adopted by the
Interstate Commerce Commission.

Citing a lack of any evidence to
the contrary, the trial court held
that pursuant to the April 15, 1996
amendment to O.C.G.A. 846-6-
16(a), the motor carrier was not
required to secure a registration
permit from the GPSC or the
GDMVS. The trial court then held
that the direct action statute was
not applicable to Clarendon
regardless of whether it is the new
or the old version of the direct
action statute that is applied.

That is because the amendment
to the direct action statute pre-
vents insurers from relying upon,
"the failure to file any form
required by the Commissioner"
whereas Clarendon was relying
upon the failure to file a form
which was not required by the
Commissioner. Plaintiff did not
appeal.

Where an insurance carrier is
named as a defendant pursuant to
the direct action statute, a determi-
nation should be made as to
whether the motor carrier is an
interstate carrier not based in
Georgia. If so, it may not be
required to secure a registration
permit from the GDMVS and even
the amended version of the direct
action statute may not be applica-
ble to its insurer. r
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Workers'’

Compensation Update

By N. Staten Biting, Jr.
Fulcher Hagler, Augusta

Governor Perdue

Appoints New Director

Governor  Perdue  recently
appointed State Representative
Warren Massey as a director of the
State Board of Workers’ Comp-
ensation (SBWC) on April 22.
Massey, who has served in the
Georgia House of Representatives
since 1996, was sworn in May 14.

Legislative Changes

The SBWC and its Advisory
Council had a light legislative
agenda. The primary legislation it
proposed was a change in the
guardianship rules to allow the
Board to accept an order appoint-
ing a guardian from a court of com-
petent jurisdiction in any state and
also to increase the amount for a
temporary guardianship to $50K.

Legislation introduced to phase
out the Subsequent Injury Trust
Fund was passed and signed by the
Governor. The Subsequent Injury
Trust Fund is scheduled to stop
accepting claims for dates of acci-
dent occurring on June 30, 2008
and after. All pay-outs are to be
concluded by 2020.

News from the Board

The State Board is sending
notices of oral argument in appel-
late cases by e-mail to counsel will-
ing to receive them this way. The
Board is also interviewing vendors
for an integrated claims manage-
ment system, allowing most paper
filing to be replaced by e-mail.

Recent Case

In Wet Walls, Inc. v. Ledezma,
A04A0284; A04A0285, the Court
was asked to rule an employer is
not required to pay temporary total
disability benefits to a non-citizen
incapable of working in the U.S.
due to an illegal status. The injured
employee was incarcerated, allow-
ing the employer to suspend TTD.
The employee was released and
deported due to his illegal status.

www.gdla.org

He sought recommencement of
TTD and the Board reinstated it.
The employer appealed, arguing
that the rationale in the U.S.
Supreme Court case of Hoffman
Plastic Compounds, Inc. v. NLRB,
535 U.S. 137, 122 SC 1275, 152
LE2d 271 (2002) should apply.
Hoffman held that "awarding back
pay to illegal aliens runs counter to
the policies underlying [the
Immigration Reform and Control
Act of 1986] (IRCA) which pro-
hibits employment of illegal aliens
in the United States.” The
employer also cited Dynasty
Sample Co. v. Beltran, 224 Ga.
App. 90, 479 SE2d 773 (1996) to
support its contention that it
should not be required to pay tem-
porary total disability benefits to
an injured employee not author-
ized to work in the United States.
The Court in Ledezma noted that
the question of whether there is a
conflict between the IRCA and a
state’s workers’ compensation

B R\ OWN
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www, brownreporting, com
E-mail
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statute is one of first impression in
Georgia. The decision did not turn
on this question, however. The
Court concluded that implicit in
the employer’s argument is the
contention the injured employee is
capable of returning to work in
some capacity. Because the Board
found the employee remained
totally disabled after TTD was sus-
pended, the Court of Appeals
rejected the employer’s arguments.
The Court also rejected an equal
protection argument on this basis.
In a footnote in Ledezma, the
employer supplemented its brief
after filing the appeal asserting a
new basis for denying the claim.
The employer cited Gonzalez v.
DOT, A03A1975 (Feb. 13, 2004),
arguing that an alien who resides
in a foreign country could not
bring suit in Georgia. The Court
declined to consider this because it
was not raised in the proceedings
before the Board and was asserted
for the first time on appeal. e-lw
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Understanding

Mold

by Delno D. Malzahn
Exponent Failure Analysis

What is mold?

Mold is a fungus that grows
indoors. Most are microorganisms
that reproduce by releasing micro-
scopic spores into the air.

What conditions are
necessary for mold
to grow indoors?

Fungi require oxygen, tempera-
tures between 15°-30°C, nutrients
such as cellulose, and moisture to
grow. Because oxygen favorable
temperatures and nutrients are
always present in indoors, mois-
ture is the deciding ingredient for
mold growth. In other words, find
a moist or wet condition indoors
and you will likely find mold.

How can indoor mold spore
levels be measured?

Determining indoor mold levels
is simple. Mold spores behave like
airborne dust particles, adhering
to most indoor surfaces after set-
tling out of the air. Applying a
piece of cellophane tape to a sur-
face and lifting it off will capture
any spores that have settled there.
Drawing air over an adhesive-
coated microscope slide or a plate
covered with gelatinous material
captures airborne spores. Once
captured, mold spores can be
counted or examined under a
microscope or grown into colonies
to quantify and identify the type.

How can exposure to indoor
mold be determined?

Determining an individual’'s
exposure to an indoor mold is not
so simple, because of the diversity
and variability of the fungal mate-
rial potentially present, and limita-
tions in sampling methods. Indoor
air concentrations of mold spores
can vary considerably over space
and time. Also, the size, shape and
density of spores vary tremen-
dously. Additionally, the relative
abundance of fungal species found
in an environment under investi-
gation can change once they are
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captured and grown in the labora-
tory. All of these factors can affect
the accuracy of sampling and our
ability to determine exposure.

When is exposure to indoor

mold a health concern?

Whether exposure to indoor
mold poses a concern depends on
one’s overall health. Healthy indi-
viduals are least likely to experi-
ence negative effects from indoor
mold. Individuals with allergies
(atopic) or hypersensitivities are
more likely to experience symp-
toms, including allergic rhinitis
(hay fever), allergic conjunctivitis
(irritated and inflamed throat and
eyes) and allergic asthma (wheez-
ing and coughing). Persons with
chronic  respiratory  disease,
including asthma, could find high
levels of mold spores intolerable.
Persons with immune deficiencies,
such as AIDS patients, are at
greater risk for fungal infections.

A person’s response to exposure
also depends on the environmental
conditions. Health studies have
shown that there is an increased
risk of respiratory disease when
living in damp environments.
While mold flourishes in these
environments, other indoor
microorganisms, like dust mites,
are generally present.

Finally, fungi’s ability to cause an
untoward health effect, like that of
all microorganisms, requires a cer-
tain level and duration of expo-
sure. Because some exposure to
mold spores always occurs in our
daily lives, finding a threshold
above this background condition
where possible adverse health
effects may begin to occur is desir-
able. Research in this area is con-
tinuing, but it has not yet been
possible to establish thresholds.

Is there a toxic mold?
Ingestion of mold contaminated
foods has produced toxic effects.
The few toxicological studies that
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have been conducted to date sug-
gest that extremely high levels (i.e.,
much higher than typically found
in mold-infested indoor environ-
ments) are necessary for a fungus
to produce sufficient amounts of
toxic metabolites to cause an
adverse reaction from inhalation
exposure. Health studies to date
have also been inconclusive.

What can be done to reduce
exposure to indoor mold?
Exposure to mold spores is
unavoidable. However, reventing
wet and moist conditions indoors
will stop mold growth before it

becomes a problem.

Where can I find

more information?
Exponent recently formed a Mold
Task Force to address the interdis-
ciplinary nature of mold issues.
More information on Exponent’s
Mold Investigation Services is
available at: /www.exponent.com/
practices/health/mold.html.

We suggest these Web sites:
*EPA -- www.epa.gov/iag/molds

*American Ind. Hygiene Ass. --
www.aiha.org/GovernmentAffairs-
PR/html/mold-intro.htm

*American College of Occupational
and Environmental Medicine --
www.acoem.org/guidelines/article.asp
?1D=52.

Delno D. Malzahn, C.I.H., is a
sr. managing scientist specializing
in environmental and industrial
hygiene problem solving, includ -
ing air quality (chemical and
mold), occupational health com -
pliance and studies, regulatory
compliance negotiation, environ -
mental liability and air quality.
He can be reached at 248-324-
9114 or dmalzahn@exponent.com.

)
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37th GDLA Annual Meeting

Hilton Sandestin Beach Golf Resort & Spa -- August 6-8

What is the GDLA Annual Meeting?

Educational Seminars
See our exceptional CLE program at right.

Golf & Tennis Tournaments
Compete in the GDLA’s Annual golf tournament, sponsored by Benedict
Engineering, played on the beautiful Links course.

The Brown Reporting
Company Tennis Tournament
will be a "meet-‘em-all" dou-
bles round robin.

Kool-Aid & Cocktails
On Friday evening, join us for
our fun, family evening event.
Enjoy light hors d'oeuvres
and socialize with other
members, spouses and
guests.

Sand Castle Building Contest
The contest starts on Saturday afternoon just for the kids. Pails and shovels
will be provided courtesy of Insurance Specialists, Inc.

Kids Night with Nemo!

Insurance Specialists, Inc. hosts a fun-filled chil-
dren’s party (ages 4-11). Find Nemo fun as we fish
for prizes, enjoy dinner and watch "Finding Nemo."

« o

.
s
Teens Night Out

Insurance Specialists, Inc. hosts an evening for teens.

Join us for a pizza, bingo, prizes and a beach bonfire.

Annual GDLA Dinner & Dance E ! - I

Our weekend concludes with the Annual GDLA Dinner & Dance. After a
sumptuous meal and excellent conversation, the GDLA will honor its out-
standing members in a brief awards ceremony. Then, it’s on to dancing with
a great band until we say our fond farewells.

Serenity by the Sea Spa

Enjoy a fitness center with state-of-the-
art equipment, personal trainers, pri-
vate lounges, steam room, sauna,
whirlpool, refreshments, private dress-
ing rooms and vanities fully stocked
with grooming amenities. In addition,
a full service image center is available
featuring make-up, nail and hair care.

Featured Speaker
Jim McElhaney

Jim McElhaney is
one of America's
most popular writ-
ers and speaker on
trial advocacy. In
addition to teach-
ing law, he has an
active practice as a
trial strategy con-
sultant and is also
known for his
immensely popu-
lar Trial Notebook column which appears in
Litigation Journal.

Planning to Win
<A Winning Opening Argument

«The Psychological Theory of the Case
«The Keys to Effective Case Organization

=Seven Quialities of a Persuasive Story
=Visualization -- Making the Jury Become

Eye-Witnesses to Your Facts

=Brainstorming the Language of the Case

Keys to Effective Trial Advocacy

Part | -- Expert Witnesses:
Make Your Expert a Respected Teacher
Instead of a Hired Gun

<Avoiding the Daubert Trap
<5 Ways to Use Your Expert
<9 Ways to Cross-Examine an Expert
<How Your Expert Can Make Jurors the
Heroes of the Breakfast Table

Part Il -- Final Argument:
Make Final Argument Winning
“Testimony” -- Not Empty Cliches

<Make the Jury Want You to Win
=Tap Into the Power of Sense of Justice
=A Treasury of Winning Arguments

More Information
Available at
www.gdla.org!



Discovery Tools
& Briefs Needed

Discovery Tools

The GDLA is currently seeking the following Discovery Tools for the Members

Area of our Web site...

*Deposition outline for deposition
of plaintiff in Auto Collision case

*Deposition outline for deposition
of plaintiff in Slip and Fall case

*Deposition outline for deposition
of plaintiff in other Premises
Liability case

*Deposition outline for deposition
of plaintiff in Medical
Malpractice case

*Deposition outline for deposition
of plaintiff in Products Liability
case

*Deposition outline for deposition
of plaintiff in other Professional
Liability case

*Defendant’s Interrogatories to
Plaintiff in Auto Collision case

*Defendant’s Interrogatories to
Plaintiff in Premises Liability
case

*Defendant’s Interrogatories to
Plaintiff in Medical Malpractice
case

*Defendant’s Interrogatories to
Plaintiff in other professional
liability case

*Defendant’s Interrogatories to
Plaintiff in Products Liability
case

*RFP to Plaintiff in Auto Collision
Case

*RFP to Plaintiff in Medical
Malpractice case

*RFP to Plaintiff in other
professional liability case

*RFP to Plaintiff in Products
Liability Case to Plaintiff in
Products Liability case

*Rule 30(b)(6) Notice of
Deposition directed to
Corporation

*Notice of Deposition to Plaintiff

*Motion to Compel Discovery and
Brief in Support of Motion

Briefs

The GDLA is currently seeking the
following briefs for our Web site...

*Motion for Summary Judgment
and Brief in support of motion
for summary judgment, auto-
mobile collision case

* Motion for Summary Judgment
and Brief in support of motion
for summary judgment, products
liability case

*Motion for Summary Judgment
and Brief in support of motion
for summary judgment, premises
liability case

*Motion for Summary Judgment
and Brief in support of motion
for summary judgment,
professional liability case

*Motion in Limine and Brief in
support of Motion in Limine

*Brief in support of Motion for
protective order re overbroad
and burdensome discovery

*Brief in support of Motion for
protective order re discovery of
confidential material or trade
secrets

Please e-mail contact@gdla.org if you are willing to donate one or more of these documents. Ideally we would like these
in text form or as a pdf. Thank you in advance for your submission(s).

GDLA’s
Dates
That
Rate

2004

July 1 -- Dues renewals
August 6-8 -- Annual Meeting, Sandestin, FL
October 15-16 -- Quarterly Board Meeting -- Lake Oconee, GA
December 2-4 -- Trial Academy

2005

February 10 -- Quarterly Board Meeting -- Atlanta

February 10-- Judge's Reception, Capital City Club, Atlanta (tentative)
February 11-- Workers' Compensation Academy, Hyatt, Atlanta (tentative)

June 16-19 -- Annual Meeting, Ponte Vedra, FL

Georgia Defense Lawyer Summer 2004
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GDLA Member

Survey Highlights

Approximately 80 members of
the GDLA participated in an online
member survey in late April.
Highlights from the survey follow.

#1 Please list the three (3) MOST
valuable benefits of membership in
the GDLA

66 Blast e-mail capability
39 Law Journal
31 Opportunity to be affiliated
w/ a professional organization
30 Newsletter
23 GDLA Web site
20 Annual Meeting
6 Online Membership Directory

#2 Which THREE of the following
items would you like to see the
GDLA complete first?

64 Online Expert Witness Database
64 Online Brief Bank
62 Online Discovery Tools
11 Online Defense Lawyer
Directory, searchable by area
of practice and city (for
consumers)
8 Increased Judges' receptions
7 PR/Mktg./Comms. Committee
(to promote the interests of
defense lawyers in the media)
2 Workers' Comp Academy

#3 Would you be willing to pay a
per-use fee for a searchable, online
expert witness database?

Yes 67% No 33%
#4 If you have not attended a
GDLA meeting in the last three

years, what most likely kept you
from attending?

29 Conflicting dates
15 Too expensive
14 Distance too far
10 Vacation component did not
appeal to my family
5 Educational component did
not interest me
4 Did not know about it
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#5 What would most likely change
your mind about attending the
GDLA annual meeting:

23 Closer to home
22 Lower cost
14 Better educational component
11 None of the above
11 Better family vacation aspect
8 More advance notice
7 Better time of year

#6 What time of year is the best for
you and your family to attend a
GDLA annual meeting?

18 Early to mid June
14 Mid to late June
13 Mid to late July
9 Early to mid July
8 Early to mid August
5 Mid to late August

#7 | have visited and used the
GDLA Web site...

23 In the last month

20 Inthe past year

18 In the last three months
12 In the last six months

#8 1 visit and use the GDLA
Web site...

35 Rarely
22 Sometimes
11 Never
6 Frequently

g

New GDLA/DRI
Plaintiff’s Expert Witness
Database Program

The DRI's Expert Witness
Database is a top sources of expert
witness information today and is
now available to GDLA members
through a new joint program...

*A DRI contact is now included on
all GDLA blast e-mails sent with
expert witness requests.

*Upon receipt of an inquiry from
the GDLA, our DRI contact will
check the DRI Database, which
contains more than 50,000
experts, for any documents
pertaining to that expert.

o|f documents exist for that
expert, the DRI will contact the
inquiring GDLA member .

«If a GDLA member elects to place
an order, he or she receives 15%
off their first order.*
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Since the inquiring party must
also be a member of DRI to place
an order, DRI is offering a free
12-month membership** to any
attorney who wishes to join in
order to purchase a given
expert’'s documents.

«Cost: Transcripts and
Depositions ($50 each);
Curriculum Vitaes, Articles,
Reports, Misc. documents ($20).

For more info, call 312-792-1101
x228 or e-mail cskarson@dri.org.

* Not valid with any other offers or dis-
counts. Void where prohibited by law.

**Must be a first-time member of DRI
and a member of the GDLA
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Georgia Jurisdictional
Characteristics by Region

By Deric J. Beaudoin
Mabry & McClelland, Atlanta

This past winter one of our firm’s
clients extended an invitation for
me to speak to their claims staff on
various topics specific to Georgia.
One of the requested topics was
information on the various juris-
dictions throughout Georgia inso-
far as likely characteristics of any
potential jury as well as the
defense’s chances for success on
motions for summary judgment.

With the date of my seminar in
snowy Detroit looming near |
found myself in need of some
assistance on my jurisdictional
survey so | did what any young
associate in my place would do —
"Hey Walter! You got a second?"
After giving me his "brief" ideology
on jurisdictional data, Walter sug-
gested | take advantage of one of
the benefits of membership in the
GDLA by sending out an e-mail
query to the membership of the
GDLA. I'm sure some of you
remember the message:

"l have a Detroit client for whom
I am doing an in-house seminar
this month and they've requested
one of my topics be on overall
characteristics of jurisdictions
throughout Georgia.

If any of you can share some
input on the matter it would be
greatly appreciated. The simplest
way to respond to this would be by
including a) the name of the
county (as many as you are knowl-
edgeable of and/or have experi-
ence with) and b) whether you
think it is (from a defense perspec-
tive) GOOD, BAD or MODERATE.

Hopefully I will get a good cross
section of what defense lawyers
think of counties across the state. |
will be happy to share out the
results of this poll.
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This is an example of the format
I am looking for:

Typical Jury from a Defense
Standpoint:

Fulton - Bad
DeKalb - Bad
Gwinnett - Good
Cobb - Good
Clayton - Moderate

Additionally, if you have any
input on the chances of succeeding
on summary judgment (particu-
larly in premise liability cases) that
would be helpful as well. An exam-
ple of how | would like to compile
these results would be:

Summary Judgment Success Rate:

|

Fulton - Good
DeKalb - Moderate
Gwinnett - Good

Bibb - Bad

Coweta - Bad

Cobb - Moderate

R
am ¥ -J o
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jury be like?

ot
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I think just a few minutes to
think this over and respond will go
along way to assembling some
valuable information for all to
share and benefit.

Thanks in advance for your time
and help. | look forward to assem-
bling the results."”

Within minutes | was receiving
valuable input from GDLA mem-
bers and was able to package the
survey results with my seminar
materials. | presented them to our
client who greatly appreciated the
information and was impressed
when | informed them of how | was
able to assemble my "map of
Georgia jurisdictions."” Of course,
the number of members who pro-
vided feedback was merely a frac-
tion of the overall membership but
| understand not only the difficulty
in taking the time to prepare an
informative and detailed response
to the survey, but also in providing
accurate information on the ques-
tion presented. Nonetheless, the
response was sufficient enough to
compile at least a starting point on

Continued on page 20
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Georgia Jurisdictional Characteristics by Region

continued from page 18

what others have expressed to be a NE Geo rgia Macon - NR
valuable, if not vital, statistic to Union - NR Twiggs - NR
help Defense attorneys and their Towns - NR Baldwin - NR
clients informatively conduct their Rabun - NR Bleckley - NR
cases towards the best resolution Lumpkin - Conservative Wilkinson - NR
possible. Therefore, as promised | White - Conservative Laurens - NR
am happy to share the results of Habersham- Moderate Dodge - NR
the survey here and also welcome Dawson - Conservative Dooly - NR
any further input regarding these Hall - Conservative Crisp - NR
issues. For purposes of my presen- Banks - Conservative Sumter - Conservative
tation, | broke the state into vari- Franklin- Conservative Pulaski - NR
ous regions for ease of use. Stephens- Conservative Putnam - NR
Here are the results for the jury Hart - Conservative
characteristics: Elbert - NR East Georgia
Jackson - NR Hancock - NR
Atlanta Proper Madison- Conservative Warren - NR
Fulton - Liberal shifting to Barrow - Conservative McDuffie - NR
moderate with the Walton - NR Columbia - NR
advent of the increas- Clarke - Conserv. to Mod. Richmond - Liberal
ing N. Fulton jury pool Oconee - Conservative Burke - NR
DeKalb - Liberal Oglethorpe - NR Jefferson - NR
Wilkes - NR Glascock - NR
Atlanta Metro Taliafero - NR Washington - NR
Clayton - Moderate to Conserv- Greene - Moderate Jenkins - NR
ative but quickly Morgan - Conservative Screvin - NR
changing to more Johnson - NR
urbanized/Liberal Savannah & Emanuel - NR
Cobb - Conservative Coastal Georgia Toombs - NR
Gwinnett - Conservative shifting Chatham- Moderate Montgomery - NR
to Liberal Bulloch - NR Wheeler - NR
Henry - Conserv. to Moderate Bryan - Conservative .
Forsyth -  Conservative Liberty - Conservative West Georgia
Douglas- NR Glynn - Conservative Carroll - Moderate
Rockdale - NR Camden - Moderate Heard - NR
Fayette- NR Effingham - Conservative Muscogee - Moderate
Cherokee - Liberal Mclntosh - Moderate Coweta - Moderate
Paulding- NR Brantley - Conservative Meriwhether - NR
Troup - Conservative
NW Georgia Central Georgia Harris - Conservative
Dade - NR Bibb - Moderate - Liberal Talbot - Liberal
Walker - NR Monroe - Moderate - Liberal Chattahoochee - NR
Catoosa- NR Jones - Moderate - Liberal Marion - Conservative
Murray - NR Lamar - NR Stewart - NR
Gilmer - NR Spalding - Liberal Webster - NR
Fannin- NR Butts - NR Quitman - NR
Pickens- NR Jasper - NR
Bartow -  Conservative Newton - NR
Floyd - Conservative Peach - NR
Polk - Liberal Houston - NR
Haralson - NR Crawford - NR
Chattooga - Liberal Pike - NR NOTE:
Gordon- NR Upson - NR —
Whitfield - Conservative shifting Te?ylor - NR NR Not Rated
to Liberal

www.gdla.org
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South Georgia

Randolph - Moderate
Clay - Conservative
Calhoun - Conservative
Dougherty - Liberal
Baker - Conservative
Worth - Conservative
Early - NR

Miller - NR

Mitchell - Moderate
Terrell - Moderate
Lee - Conservative
Colquitt - Conservative
Grady - Moderate
Thomas - Conservative
Decatur - Moderate
Seminole - NR

Brooks - Conservative
Lowndes - Conservative
Echols - Conservative
Clinch - NR

Lanier - NR

Ware - Moderate
Tift - Moderate
Atkinson - NR

Coffee - NR

Irwin - NR

Turner - Conservative
Ben Hill - NR
Jeff-Davis - NR

Appling - Moderate
Bacon - Conservative
Cook - NR

Berrien - NR

Pierce - NR

Wayne - Conservative
Charlton - Conservative
Long - NR

The feedback for the likelihood
of success on a Defense Motion for
Summary Judgment was a mixed
bag of sorts and there really wasn’t
enough feedback to prepare a chart
of that information. However, the
limited feedback we did receive
seemed to indicate that the
Defense would get a fairer read on
the legal issues in the more popu-
lated counties than in the more
rural counties where the judges
seem more inclined to let their
cases go to the jury - even in what
some would call "obvious sum-

www.gdla.org

mary judgment cases". DeKalb
judges got quite a bit of positive
feedback as did Fulton with one or
two exceptions that shall remain
nameless.  This illustrates an
important point that although you
may have a case in what is consid-
ered by most a very liberal jurisdic-
tion where a client may want to
think carefully about submitting
their case to the jury, the defense
may posture itself well for a fair
settlement by filing its motion for
summary judgment because,
although the jury may be way off to
the left, your judge is likely to give
you a very fair shot at summary
adjudication if the law appears to
be on your side. In questionable
cases, the judges in outlying areas
appear to be much more likely to
leave the issues of your case to the
jury for resolution.

As you can see, there are many
unrepresented counties in the sur-
vey results. Although many of us
could draw our own conclusions
about the characteristics of many
of the counties in our state, the
most accurate way to assemble this
information is with the input of
those with practical experience in
those counties. Through the assis-
tance of Steve Milano and his staff,
we plan to circulate a more
detailed jurisdictional information
questionnaire to assist with the
preparation of a much more com-
prehensive and statistically more
valid source of information on the
various jurisdictions throughout
Georgia. Be on the lookout for the
updated survey in the coming
months. | sincerely thank each of
our members who contributed to
the information contained in the
current survey results and encour-
age everyone to take the time to
contribute to the next survey, even
if your experience is very limited,
any input helps make the data
more complete and accurate.

%
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Help Us
Finish this
Chart!

—

As you can see, there are
numerous counties for
which we were not able to
collect information on
jurisdictional characteristics.

Those who
respond

receive updates and
additions to this chart.
Please take a few
moments to help us
add information for
counties which have none

Just visit

www.gdla.org/
jurisdiction.htm

and take a few moments
to fill out the form.

If your county shows
information, please add
your vote to strengthen the
information we have.

Thanks in advance for
helping to make
the GDLA
a valuable resource for
Georgia’s defense lawyers!

Georgia Defense Lawyer Summer 2004



Spring Board

Meeting Highlights

GDLA Spring Board
of Directors Meeting
Highlights

Ponte Vedra, Florida
May 1, 2004

1. Call to Order — The meeting
was called to order at 8:38 a.m. In
attendance were: Rick Rominger,
Steve Milano, Jim Elliott, Lynn
Roberson, George Duncan, Bruce
Welch, Salty Forbes, Mel Haas,
Gary Seacrest, Clay Ratterree, Bob
Travis, Grant Smith, Ted Freeman,
Staten Bitting, Jimmy Singer,
Luanne Clarke, and Johnny Foster.

2. Recognition of Board
Members — All board mem-

Willingham, Peters, Gilleland &
Monyak in Atlanta. It was noted
that the recipient of the award is
selected by the Georgia Practice
and Procedure Professor. This
year, Salty Forbes attended the
ceremony and, on behalf of the
GDLA, presented the award to Mr.
Carroll. Salty noted that, in the
future, it should be the responsibil-
ity of the GDLA president to attend
the ceremony to present the award.

5. Amicus Committee Report
— Jimmy Singer and Ted Freeman
reported that there have been no
inquiries.

...dues notices go out June 1 and if they are
bers and past presidents in unpaid aftel’ 60 dayS [GDLA Wi”] ... ter-

members to include a cover letter
from the president; one-page list of
GDLA member benefits and serv-
ices; copy of the GDLA annual cal-
endar of events; copy of the GDLA
newsletter; copy of the GDLA’s
health, medical and disability
insurance program; contents page
from the GDLA Law Journal;
copies of the annual meeting, trial
academy and workers' compensa-
tion seminar brochures; member-
ship fact sheet; membership
application; contents of discovery
tools and briefs bank; and a self-
addressed, stamped envelope.

Steve Milano raised a question as
to where he could obtain
names of potential mem-
bers.

At the suggestion of Steve

attendance were recognized. minate access to the list serve and to the Milano, we will also send a

members-only portion of the Web site...

3. Approval of Minutes —
Minutes of the February 6,
2004 board meeting were previ-
ously distributed by mail and again
distributed to all those present. A
motion was made, seconded and
passed to dispense with their read-
ing and for their approval.

4. Treasurer’s Report— Johnny
Foster reported the current bal-
ance as of April 30, 2004. Major
expenses since the winter meeting
were Callaway Gardens for the
Trial Academy, the Commerce
Club for the winter judicial recep-
tion, and the newsletter. Johnny
Foster reported that we could
expect sponsorship money to come
in in the next couple of months.
Jimmy Singer reported the
approximate estimated cost of the
upcoming Law Journal.

Johnny Foster reported that the
Dick Richardson Award for
Excellence in the Study of Practice
and Procedure was awarded and
presented to Stacy Carroll of
DeFuniak Springs, Florida in
Athens on April 9, 2004. Mr.
Carroll is employed with Love,
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6. Membership Report — Salty
Forbes reported that there have
been four applications for mem-
bership: Franklin P. Brannen, Jr.,
with King & Spalding in Atlanta;
Lewis Sandford Fine of Savell &
Williams in Atlanta; John A.
Harris of Tisinger, Tisinger, Vance
& Greer in Carrollton; and
Christopher L. Ray of Oliver,
Maner & Gray in Savannah. A
motion was made, seconded, and
passed that all four be approved for
membership.

Steve Milano suggested that, in
the future, dues notices go out
June 1 and if they are unpaid after
60 days, to terminate access to the
list serve and to the members-only
portion of the Web site and that, at
the fall meeting, arrearages be dis-
cussed by the board. There was a
consensus in favor of this.

7. Membership Recruitment
and Retention Report — Steve
Milano circulated a proposal for an
annual mailing to potential GDLA
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copy of this mailing to those

whose membership is being

terminated due to arrearage.
Due to the fact that we have a
membership incentive program
which rewards members who
recruit a new member with a $50
discount on the registration cost of
any GDLA event, the membership
application form will be amended
to include a question asking the
new member whether they have
been referred to the GDLA by any
existing member. At the sugges-
tion of Salty Forbes, the member-
ship recruitment program will be
put on the winter meeting agenda
for further discussion.

The discussion of the annual
mailing to potential new members
also led to a discussion of the
health, medical and disability
insurance program offered by our
original sponsor, ISI, exclusively to
GDLA members. ISI will be invited
to have a representative give a 5 or
10 minute presentation at the
annual meeting explaining the
benefits of this exclusive program.

Continued on page 24
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Is this your last issue of
Georgia Defense Lawyer?

Don’t let the premier issue of
Georgia Defense Lawyer
be your last!

***GDLA memberships expire on June 30***

If you have not received your dues renewal notice yet, please check our new, online
membership directory to make sure we have the correct contact information for you.

Please e-mail contact@gdla.org if you have new contact information.

Why Join the GDLA?

*Blast E-mail Capability *Fantastic Annual Meeting

*Discovery Tools/Brief Bank *Free copy of the
GDLA Law Journal
*Great Health and Life
Insurance Rates *Trial Academy
for you and your Staff

*Workers'
*Information-Packed Compensation
Web site Academy

*Online Defense *Social and Networking Events
Attorney Directory
*First-Year
*Improved Newsletter DRI Membership -- Free!

Memberships Expire Annually on June 30.

Please contact the GDLA office
if you have not received your dues renewal notice.




Spring Board Meeting Highlights

continued from page 22

Steve Milano also circulated the
results of a member survey which
he conducted during the week of
April 26, 2004. There were 78
responses. This led into a discus-
sion of a number of items, includ-
ing the expert witness database,
brief and discovery bank, and the
status of our substantive law com-
mittees. A decision was made
that future dues notices will
provide members a space in

cussion about whether to solicit
third-year law students to attend
this program. The decision was
that Luanne and Staten will look
into this and might possibly get
input from certain firms regarding
whether they would encourage
their recruits to participate.

13. Web site Committee— Steve
Milano encouraged everyone to
visit the Web site to see the recent
changes that have been made.
Steve also distributed a proposal
for updating and keeping up-to-
date the Web site. A Web site com-
pany would be employed and we
would receive the following bene-
fits: Each member would
have a unique username and

Each member would have a unique user ,.sword and there would

which to select a substantive Name and password ... [to the GDLA Web be an easy system in place

law committee in which they site] ..

all of those committees are up
and running again, perhaps
they can provide material for
the brief and discovery bank.
Lynn Roberson was commended
for keeping the Premises Liability
Committee active.

There was also discussion of
whether the annual meeting
should fall at the same time each
year and also as to what is the best
time of year for the annual meeting
to be held. There was no resolu-
tion of these issues.

Steve Milano, Clay Ratterree and
Lynn Roberson will head-up an
effort to rejuvenate the Substantive
Law Committee program.

8. Sponsorships and Exhib-
itors — Steve Milano passed out
sponsorship program packets con-
taining information on the spon-
sorship program.

There was a consensus in favor
of a suggestion that sponsors be
given demographic information
concerning the Trial Academy so
they might make an educated deci-
sion as to whether to host or spon-
sor some portion of that event.

9. Workers’ Compensation
Academy — Luanne Clarke and
Staten Bitting reported that we are
shooting for January 2005 for this
program. The program will be
open to GDLA members and non-
members as well. There was a dis-
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10. Trial Academy — A discus-
sion began as to whether to hold
the Trial Academy and Workers’
Compensation Academy at the
same time and venue. This evolved
into a discussion of whether to
attempt to hold a board meeting or
judicial reception in conjunction as
well. The consensus was that any
attempt to hold the Trial Academy
in conjunction with any other
event was a bad idea. Holding the
other events in conjunction with
each other is discussed in more
detail below.

Jim Elliott reported that the
Trial Academy works best with
approximately 40 to 45 students.

11. Annual Meeting — Grant
Smith reported that the speaker
will be James W. McElhaney and
that Scot Pool will give a short law
update Saturday morning. Broch-
ures will be mailed to members’
offices, to their homes, and will be
posted on the Web site.

12. Law Journal — Luanne
Clarke reported that she has all the
articles. She needs only to burn
the CDs. There will be six articles.
Steve Milano will do the layout.
Target date is June 1, 2004 so that
these can go in the annual mailing.
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\ mi . and there would be a quick and for forgotten passwords.
will participate. Then, once  gaqy system in place for forgotten pass-
words.

Every six months, members
would be prompted to
update their membership
record or verify that the
information is correct.

This on-line directory would be
searchable by the public who wish
to find a lawyer in a certain field of
practice in a certain geographic
area. The on-line directory would
also serve as the association’s
membership directory. The associ-
ation would be able to use this tool
to keep track of dues paid, delin-
quent members, personal informa-
tion, etc. This program could be
exportable allowing the GDLA to
run its mailing labels for the
newsletter, dues notices, etc. The
program would continue to allow
for blast e-mails.

The system, once it is up and
running and paid for, would
belong to us and would be consid-
ered proprietary. We do not have
to maintain it with the same com-
pany that gets it up and running to
start with. In addition, the com-
pany proposed to do the start-up
work would host our Web site at no
extra charge. Finally, the program
can be developed and launched in
about two weeks. A motion was
made by Jimmy Singer and sec-
onded by practically everyone in
attendance to go forward with
Steve Milano’s proposal. The
motion passed.

www.gdla.org



14. YLS Membership Recruit-
ment — George Duncan suggested
that board members volunteer a
younger lawyer in their firm to
solicit other younger lawyers to
attend our annual meeting. It was
noted that Alabama’s association
has a sucessful YLS program.
Luanne Clarke indicated a member
of her firm, Jason Willcox, may be
interested in working with this
committee to try to get a younger
lawyer section up and running.

15. YLS of GDLA — See Item 14.

16. Legislative Liaison — It was
noted that Barry Fleming is avail-
able to address questions regard-
ing legislative issues.

17. Annual Meeting Comm-
ittee — We had previously envi-
sioned a three-year rotation
including Ponte Vedra, Sandestin
and Amelia Island. It was sug-
gested that the Westin at Hilton
Head be put into the rotation in
place of Amelia Island. The con-
sensus was in favor of Hilton Head
over Amelia Island.

18. Newsletter — Johnny Foster
reported that he and President
Rominger made a decision to
exceed the budget for the last edi-
tion slightly due to the fact that we
had skipped the fall edition. The
additional cost in this edition was
attributable to color photographs
from the 2003 annual meeting.

19. OIld Business — Clay
Ratterree commented that there
had been a lengthy discussion of
the need for an executive director
at the spring 2003 meeting and
that a committee had been
appointed and had selected and
hired an executive director. Steve
Milano was commended with a
round of applause from those pres-
ent for a job well done. The com-
mittee was commended as well.
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20. New Business — A decision
was made that the by-laws will be
updated by Salty Forbes and will
be posted on the Web site.

It was noted that at this year’s
winter meeting, a decision was
made to hold the judge’s reception
the evening of February 10, 2005,
that Walter McClelland would tie
this date down with the Capital
City Club, and that the winter
board meeting would be held in
conjunction therewith. It was fur-
ther decided that the winter board
meeting would be February 10
beginning at noon and could take
place either at the Capital City
Club or at Grant Smith’s office.
The workers' compensation semi-
nar will be held beginning the
morning of February 11 and we are
targeting the Hyatt (across the
street from the Capital City Club)
as the venue. It was suggested the
Hyatt is a convenient location for
out-of-town board members to
stay.

The fall board meeting will be
held October 15-16 at Lake
Oconee.

Steve Milano reported that DRI
is currently considering using the
GDLA as a pilot organization to
examine how to help SLDO’s cre-
ate a PR/Marketing/Communica-
tions Committee. A discussion
was held as to what advantages, if
any, would ensue from having
such a committee. Salty Forbes’
motion to table this discussion to
the fall board meeting so that it
could first be discussed at the
Southeast DRI meeting was sec-
onded and passed.

There was a discussion also of
having a toll-free number for the
GDLA. The consensus was to table
this issue and revisit it at the fall
meeting as well.

21. Adjourned — The meeting
was adjourned at 11:37 a.m.

%
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Arthur J. Gallagher & Co.
of Georgia, Inc.

Specializing in
Lawyer’s
Professional
Liability

Contact Info:

Keith Bell
Executive Vice
President
678-393-5204
keith_bell@ajg.com

3440 Preston Ridge Road
Suite 425
Alpharetta, Georgia 30005
Telephone: 678-393-5200
Fax: 678-393-5220
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GDLA Hosts DRI’s
Southeast Regional Meeting

The GDLA recently hosted the
Southeast regional meeting of the
Defense Research Institute, which
brought together DRI's state repre-
sentatives from Georgia, Alabama
and Florida, along with members
of DRI's national staff and invitees
from each state's defense lawyers
association.

The agenda for the meeting cen-
tered on DRI's efforts to support
state defense lawyer organizations
(SLDO) through a variety of initia-
tives, including cross-promotion,
co-member benefits, national pub-
lic relations on defense-related
issues, discounts on DRI publica-
tions and services to members of
SLDOs, seminars for executive
directors, etc.

GDLA premises liability
committee chair, Lynn Roberson
with John Martin, DRI’s secre-
tary-treasurer.

GDLA membership committee chair, Salty
Forbes (lower right) and wife Lee at the
DRI/GDLA dinner, with GDLA board member
Bubba Hughes (facing) and wife Debbie, and
GDLA secretary-treasurer, Johnny Foster

Georgia Defense Lawyer Summer 2004

SE DRI Meeting Attendees
Bob Travis, GDLA board; Steve Milano, GDLA executive director; Bubba
Hughes, GDLA board; Rick Rominger, GDLA president; George Duncan, GA
DRI rep/GDLA board; Bruce Welch, GDLA board; Ed Livingston, ADLA
executive director; Whit Torbert, ADLA president-elect; John Martin, DRI
secretary-treasurer; Chuck Stewart, DRI SE director; Valerie Shea, FL DRI
rep; Johnny Foster, GDLA board; Salty Forbes, GDLA board.

DRI's Southeast region director,
Chuck Stewart of Alabama, gave an
overview of DRI's ongoing national
efforts. Each state presented infor -
mation on the legal activities in
their state and the efforts of their
state defense organization.

Highlights of the meeting for the
GDLA included the discussion of
DRI's plaintiff's expert witness
database and the suggestion that
GDLA members have better access
to the database by including a DRI
representative on the GDLA blast
e-mail list who will now contact
GDLA members to notify them if
the DRI has information on an
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expert witness the GDLA member
is researching (see page 16 for
more details on this new program).
In addition, the DRI offers all
GDLA members their first year of
membership in the GDLA free.
DRI regional meetings are usu-
ally held in conjunction with an
SLDO annual meeting. Due to a
conflict between the GDLA and
FDLA annual meeting, GDLA
hosted the meeting in conjunction
with its recent spring board meet-
ing, allowing GDLA board mem-
bers greater opportunity to attend

the meeting. f‘I“‘
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Automobhile
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Biomechanics
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Black Box Analysis
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