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( nless you maintain

a defense practice

in Lake Wobegone, Min-
nesota, (the little town
that time forgot and the
decades cannot im-
prove) your recent dis-
cussions over coffee and
cocktails has probably
had a tendency to gravi-
tate toward the topics of
six- figure associate’s
compensation packages,
litigation guidelines and
fee audits. On the one
hand, there seem to be
some people/clients/
shmucks more than ea-
ger to pay members of
the law school class of
2000, $200.00 an hour
to watch someone take a
deposition. At the same
time there is another
body of clients that
seems to feel that its
trial counsel who has
tried a hundred cases
over the past twenty
years, (half of those hav-
ing a million dollar ex-
posure), needs to be
freezing his rates. As
the Mad Hatter in Alice
in Wonderland ob-
served, “What’s up is

down and what’s down
isup”.

The traditional
defense practitioner is
faced with a serious di-
lemma. On the one
hand, most of us thor-
oughly enjoy what we
do. We enjoy the chal-
lenge of difficult cases
and trials, we feel that
there is a higher pur-
pose to the civil justice
system than giving
someone money be-
cause his lawyer can
think of a theory and
file a lawsuit for him.
By and large, most of us
even enjoy our business
relationships with the
front line claim han-
dlers with whom we
work on a daily basis.

At the same
time, the economics of
a litigation practice are
becoming very difficult;
yea, almost overwhelm-
ing. We hire and train
competent young attor-
neys and absorb the
start-up losses associ-
ated with their practice
only to have them be
plucked away after a
few years by larger

firms offering to pay them
as much as we are mak-
ing. We deal with clients
who insist that they share
in, if not totally receive,
the benefit of technology
we purchase and systems
that we implement. We
deal with claims profes-
sionals who themselves
receive pressure from
their superiors to cut liti-
gation costs and find a
sacrificial lamb if a case
does not turn out exactly
as planned.

How will this di-
lemma be resolved? 1
think that the solution is
easy and obvious. We
simply need to arrange for
a meeting of representa-
tives of the insurance in-
dustry and the defense
bar. We will gather at
Camp David with Jimmy
Carter as our mediator
and in a few short weeks,
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the problem will be solved. Obvi-
ously, the solution to the problem
is neither obvious nor easy.

Although I do not have the
simple answer to the problem, I
have two observations that give me
a great deal of optimism despite
the level of problems and level of
pessimism that we now face:

First: 1 do not think that
the rest of the world is decidedly
more stupid than the insurance in-
dustry, nor do I think that the in-
surance industry is decidedly more
stupid than the rest of the world.
Second, tort litigation is not going
to dry up anytime soon.

There will always be some
clients that feel that they are get-
ting the best legal representation
because they are dealing with the
highest paid partner in the largest
firm in the city. Likewise, there
will always be some Fortune 100
clients that need to deal with na-
tional law firms or firms of a cer-
tain size. By and large however,
most clients are bottom-line ori-
ented.

Given the fact that many
large firms have committed to
radically increase their overhead
by following the lead of “Silicon
Valley”, legal fees will have to esca-
late (unless, of course, senior part-
ners are willing to cut their draws
so that first year associates can
make more money). I am not con-
vinced however, that clients are
particularly sympathetic to the
need to raise salaries of first year
asscciates. I am not sure that the
run of the mill Fortune 500 or For-
tune 1000 company perceives the
need to pay lawyers $300 and
$400 an hour to handle its prod-
ucts liability litigation. In short, I

am not convinced that the rest of
the world is decidedly more stu-
pid than the insurance industry.
Over the next five years, there
should be tremendous opportu-
nities for niche marketing by
small to mid size firms who have
experience and competence in
handling significant litigation,
who have streamlined their prac-
tices in response to insurance
industry pressures and who are
able to offer quality legal services
for less than $300 per hour.

On the other side of the
coin, large segments of the in-
surance industry have fallen into
the syndrome of paying anything
on any case simply to avoid a
risk and close a file. Unless the
insurance industry is decidedly
more stupid than the rest of the
business world, it is on the verge
of seeing that escalation in claim
costs and settlement values of
cases is not being driven by ver-
dicts but is being driven by set-
tlements. It does not take a
rocket scientist or a first year as-
sociate with a Harvard degree to
figure that since the areas of
practice that try cases (i.e., medi-
cal malpractice) are staying
fairly stable and profitable and
the areas of coverage that don’t
try cases (i.e., GL and products
liability) remain volatile, some-
thing might be said for adjusting
to claims philosophies back to-
ward trying meritless or ques-
tionable cases. If this occurs,
where will the industry find its
experienced and competent trial
lawyers? What will the law of
supply and demand do to rates?

I commend to you that
article in this newsletter by

Jimmy Singer. Jimmy served as
the representative of the Georgia
Defense Lawyer's Association at
a conclave in Chicago sponsored
by the DRI. This conclave is the
first of a series of such meetings
which we expect to have both at
the national and local level con-
cerning the new economics of de-
fense litigation practices.

The bottom line is that we
all want to foster our long-
standing business and client rela-
tionships. It is enjoyable to be
on approved lists of insurance
companies and we would cer-
tainly enjoy having meaningful
dialogue with the insurance in-
dustry over economic issues. By
the same token, we have needs in
addition to these wants. The
most compelling of these needs
is to be paid fairly, reasonably,
competitively and promptly for
the services we provide.

Most busy defense law-
yers might be well served to see
the current economic situation
with insurance carrier relation-
ships to be not so much of a
“crisis” but an opportunity. To
avail ourselves of this opportu-
nity however me need to be more
conscious of issues relating to
marketing as well as issues relat-
ing to maintaining the high stan-
dards of advocacy. The Georgia
Defense Lawyer’s Association
hopes to continue and expand its
focus into each of these areas. I
encourage you to maintain and
increase your activity level with
the Association. Stay tuned....

George E. Duncan, Jr.
gedjr@mindspring.com

........ st
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ANNUAL CONVENTION - AMELIA ISLAND
AUGUST 3-5, 2000

The “Family Friendly” for- National speakers to in- Engineering, Inc. “Animation —
mat for the GDLA Annual Meeting clude: Microsurgery and Brain Fact or Fiction”.
is proving to be very popularand ~ Research Inst. “The Spine on Pa-

we are looking to have a great at- rade; Biodynamics Research See you in August!!!!
tendance at this year’s meeting. Corp. “The Biodynamics of Low
Velocity Collisions and Benedict George E. Duncan

We have filled our room al-
lotment and The Ritz Carlton
Amelia Island is now sold out.
Therefore, barring cancellations at
The Ritz, if you wish to attend the
convention, you will have to seek
accommodations at another hotel/
motel facility.

Mark your Calendars!

GOOD NEwWS!!!!

Even though you may be : 2000
staying at another hotel/motel, : =
The Ritz Carlton will allow all:
GDLA attendees to use their hotel :
amenities, i.e. pool, beach, restau
rants, etc. This is a great opportu- :

Annual Meeting, Amelia
Island, Florida. The expected
program will focus on scientific

nity to participate in your Annual : (and not-so-scientific) evidence,
Convention at The Ritz, enjoy their : and also will have segments of
wonderful amenities, even though : the program tailored to individ
you are not a guest there. ual practice needs. Plan now to

attend!l!
Again, you are urged to:
make your reservations immedi October 4-8 DRI Annual Meeting
ately. The various hotel/motel fa- : New Orleans Marriott
cilities are filling quickly as it is the : New Orleans, LA
last weekend before school starts. :
MAKE YOUR HOTEL RESERVA

TION NOW! November 29 - GDLA Trial Academy, Callaway

December 2 Gardens
IMPORTANT!!!!
No matter where you are 2001
staying, you will need to REGIS- ) .
TER FOR THE CONVENTION so July 19-22 Annual Meeting, Sandestin
that we can include you and your Beach

family in on the banquet, the two
“cocktail and kool ade” parties and
the other convention activities.
Pleasz call Al Shurley at 912-755-
9813 to register.

B ———— TR e PRS2
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MINUTES OF THE GEORGIA DEFENSE LAWYERS

AS WINTER BOARD MEETING,

SOCIATION 2000

ORLANDO, FLORIDA

On February 26, 2000,
the Georgia Defense Lawyers
Association held its winter
Board meeting at the Grand Cy-
press Hotel in Orlando, Florida.
President Duncan called the
meeting to order. In attendance
were President George Duncan,
Executive Vice-President Greg
Melton, Secretary/Treasurer
Walter McClelland, immediate
pas. President Steve Kyle, as
well as Board members Bob
Travis, John Foster, Bruce
Welch, Salty Forbes, Rick
Rominger, Grant Smith, George
Lilly, and Hank Scrudder.

Mr. Morton G. Forbes,
incorporator, presented the
charter of the Georgia Defense
Lawyers Association, inc. A mo-
tion was made, seconded and
duly passed, that the charter of
the corporation be approved
and accepted. A motion was
made, seconded and duly
passed, that the existing By-
Laws of the Georgia Defense
Lawyers Association be adopted
and approved as the By-Laws of
the Georgia Defense Lawyers
Association, Inc. would be ap-
proved and accepted. Finally, it
was moved, seconded and duly
approved, that the Minutes of
the Directors’ initial organiza-
tional meeting of the Georgia
Defense Lawyers Association,
Iac. be accepted and approved.

A resolution was duly

made, seconded and passed,
that the current meeting and
convention chairman, Steven
J. Kyle, be authorized and di-
rected to enter into contractual
arrangements on behalf of the
Georgia Defense Lawyers Asso-
ciation, Inc. with various ven-
ues on behalf of the corpora-
tion, which authority shall in-
clude, but is not limited to,
execution of hold harmless and
indemnity agreements with re-
gard to the use of housing fa-
cilities at hotels, resorts, bed
and breakfasts, and other like
accommodations. It was fur-
ther resolved that the contracts
that Mr. Kyle ahs previously
entered into with Amelia Is-
land plantation and the Hyatt
Grand Cypress Hotel in Or-
lando, Florida, be ratified and
approved by the corporation,
including the hold harmless
and indemnity agreements
contained therein. It was fur-
ther resolved that any and all
acts on the part of Mr. Kyle
while acting in his capacity as
meeting and convention chair-
man in executing these or any
future contracts, were ratified
and approved.

Mr. McClelland deliv-
ered the treasurer’s report. A
motion was made, seconded
and duly passed, that the read-
ing of preceding Fall Board
Meeting Minutes would be
waived, and the Minutes were

adopted unanimously as previ-

ously published.

Alternative Revenue
Committee

Rick Rominger made
and presented an analysis
which he made of other Bar As- |
sociations and Continuing Le-
gal Education Committees, re- !
garding various proposals for |
sponsorships and use of alter- |

native revenue sources.

He |

presented and presided over a |
lively discussion, as well as the |
submission of several proposed
written guidelines regarding all |

of the aspects of sponsorships

0

to the Corporation’s Annual
Meeting, Winter CLE Meeting,
newsletter, journal and other |
alternative revenue possibili- |
ties. A motion was duly made,
seconded and passed that Mr.
Romminger’s proposals be re-
duced to specific guidelines,
and consist of at least three dif- |
ferent areas: 1) opportunities

at the Corporation’s annual

meetings, including the spon-
sorships of cocktail parties,

banquets,

individual events, |

etc.; 2) that web page links be
offered for advertising to spon-
sors; and 30 that ads be of-

fered in the
newsletter.

Corporation’s |

It was further moved,

seconded

passed, that there be at least

and unanimously

]
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three levels of sponsorship, to
wit: premier, gold, and silver,
with different costs and differ-
ent privileges being offered de-
pending upon the level of spon-
sorship. It was decided that Mr.
Rominger would prepare a final
draft of the guidelines and sub-
mit them to the Board as soon
as passible, along with a list of
proposed advertisers, and that
Mr. Forbes would coordinate
this effort.

Winter CLE

President Duncan re-
ported that attendance at the
Winter CLE seminar was down
this year, in spite of the fact that
Warrner Fox presented an excel-
lent program. Efforts should be
made in the future to promote
the Winter CLE as being a won-
derful opportunity to obtain

"CLE at a minimal cost, and it

was felt that through some addi-
tional effort, the attendance
could be increased.

Trial Academy

Mr. Melton announced
that the faculty for the upcom-
ing Trial Academy was in place,
and everything was preceding
on schedule. The Trial Academy
would be held the last weekend
in November, and 50 students
would be needed in order to
break even. Promotional efforts
will be made with diligence as

the November date ap-
proaches.
Long Range Planning
Committee
Hank Scrudder an-

nounced that the State Bar of
Georgia’s proposed advisory
opinion had been published re-
garding litigation guidelines
and third-party audits.

Law Journal

Grant Smith announced
that the 2000 edition of the
Law Journal was on track, and
that he had received commit-
ments for between 12 to 13 ar-
ticles. He presented an esti-
mate to put the Journal on CD-
Rom, and it was decided to put
the cost of the Journal in hard
copy form versus CD-Rom on
the Spring Agenda for a deci-
sion.

Newsletter

John Foster announced
that a newsletter should be
published in March, and per-
haps one additional newsletter
in May. A discussion ensued
concerning printing the news-
letter on glossy paper, which
would increase the cost. Be-
cause of the cost issue, it was
decided not to print the news-
letter on glossy paper.

Membership Report
Mr. Forbes reported

that there were 2 individuals
whose application had been
submitted for membership,
and had been approved by the
membership Committee.
These were Janet Cheryl Allen,
and Jay Phillip Milam. Upon
motion duly made, seconded
and passed, the applications
for membership of Ms. Allen
and Mr. Milam were unani-

mously approved.
Annual Meeting
Mr. Melton reported

that the plans for the program
at the Annual Meeting in
Amelia were on schedule, and
that all of the speakers should
be lined up by the end of
March. It was decided that Mr.
Kyle and Mr. Melton will set
the registration fee, which will
include two cocktail parites
and a banquet, as well as the
CLE credits.

Future Board Meetings

Mr. Kyle presented sev-
eral alternatives for next year’s
Winter Board Meeting, and
recommended Kiawah Island.
The Spring Board Meeting was
also discussed, and it was de-
cided that this would be held in
Atlanta.

e Ae—
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DRI ANNUAL MEETING UPDATE
By: Salty Forbes
Continue from page 5
Dick Richardson Memorial The DRI 2000 Annual which will feature Mary A.

Grant Smith reported
that he was working on a solici-
tation letter to member of the
Board for the initial funding of
the Willis J. Richardson, Jr. Me-
morial, and would ask that each
Board member contribute a
specified amount. Thereafter,
there would be a separate letter
which Mr. Smith would prepare
to go the membership to seek
additional contributions.

Change to the By-Laws

Currently, the Officers
are elected at the Annual Meet-
ing and actually take office 45
days thereafter. It was duly
moved, seconded and passed,
that the incoming officers
elected at the Annual Meeting
would actually take office at the
conclusion of the Annual Meet-
ing.

Discussion was also had
with regard to a proposal to
change the corporation’s fiscal
year from July 1 to October 1.
After discussion, it was decided
to table such proposal until the
Spring Board Meeting.

There being no further
business, a motion was duly
made, seconded and approved,
that the meeting be adjourned.

Meeting will be held October
4th through October 8th in
New Orleans, Louisiana. Some
of the highlights of the meeting
will include:

(1) a presentation on
courtroom technique by trial
masters James Jeans and
James McElhaney;

(2) a walk through the
technology of the 21st Century
courtroom followed by hands-
on technology workshops;

(3) great social events in-
cluding an exclusive DRI mem-
ber only night at the House of
Blues and the President’s Mardi
Gras Gala;

(4) a year’s worth of
CLE;

(5) Insurance Round
Table — In Search of Three Part
Harmony. Speakers include
Lee Bennett of St. Paul’s Fire &
Marine Insurance Company,
Jane DiVirgilio of Traveler’s
Property & Casualty Insurance
Company, Janet Kloemhamer
of Fireman’s Fund, Charles O’-
Connor of Liberty Mutual
Group, and Laura Stone Law-
rence of Royal and Sunalliance.

(6) a blockbuster
products liability program

Wells, Alan Schoem, Jim Wal-
ter, Roger McCarthy, Ph.D.;
Thomas G. Quinn, Richard C.
Seib, Malcolm E. Wheeler;

(7) networking op-
portunities with great defense
lawyers from across the coun-

try.

(8) national
clave of SLDOs.

con-

Mark your calendars
now, send in your registration
and reserve your room!

See you in New Or-
leans.

e bR A 17
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By: John C. Edwards

2000 LEGISLATION UPDATE

House Bill 340 effective
July 1, 2000

Amends O.C.G.A. § 24-10-24 to
increase the witness fee to $25.00
per diem and allows for fee to be
paid by check of an attorney or
law firm.

House Bill 708 effective
July 1, 2000

Amends 0.C.G.A. § 9-11-4 to pro-
vide for waiver of service by a de-
fendant. Allows for mailing of
summons and complaint by first
class mail or other reliable means
and requires defendant to return
waiver within 30 days from the
date on which the request is sent
or 60 days if the defendant is ad-
dressed outside any judicial dis-
trict of the United States. If the
defenidant fails to comply with the
request for waiver of service, the
Court shall impose the cost in-
curred in effecting service unless
good cause for the failure is
shown. Where defendant returns
the waiver of service timely, de-
fendant has 60 days after the date
on which the request for waiver of
service was sent to answer or 90
days if the defendant was ad-
dressed outside any judicial dis-
trict of the United States.

House Bill 1346 effective
March 30. 2000

Amends O.C.G.A. §5-6-46 limit-
ing the supersedeas bond for the
punitive damages portion of any
judgment to $25 million.

Nt AR AT AN

House Bill 1346 effective
March 30, 2000

Amends O.C.G.A. §14-2-510 to
make venue in a tort action
against a corporation proper in
the county where the cause of
action originated. However, if
venue is based solely on this ba-
sis, the defendant has the right
to remove the action within 45
days of the service of the sum-
mons to the county in Georgia
where the defendant maintains
its principle place of business.
Removal does not appear proper
for a foreign corporation with a
registered agent in this state but
which does not have a principle
place of business in this state.

Senate Bill 211 effective
July 1, 2000

Amends Code Section 40-8-76.1
so as to include sport utility ve-
hicle as a passenger vehicle in
which seatbelts are required.

Senate Bill 344 effective
January 1, 2001

Amends O.C.G.A. §33-7-11 so as
to increase the minimum liabil-
ity insurance limit to $25,000/
$50,000 because of bodily in-
jury or death and $25,000 be-
cause of property damage.

Senate Bill 403 effective
May 1, 2000

Amends O.C.G.A. §15-10-52 to

allow pleadings in Magistrate
Court to be filed electronicaily.
Provides forms for electronic fil-
ing of verifications or affidavits.
Allows for subsequent pleadings
and notices to be filed electroni-
cally only on a party who has
filed pleadings electronically.

Senate Bill 436 effective
July 1, 2000

Amends all code sections in the
Official Code of Georgia Anno-
tated relating to delivery of no-
tices by certified or registered
mail so as to provide for delivery
of such notices by over night de-
livery through the postal service
or a commercial delivery service.
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CAN A DEFENSE FIRM STILL BE PROFITABLE?
A REPORT ON DRI’'S SMALL LAW
FIRM ECONOMICS SYMPOSIUM

By: James E. Singer

At the end of April, the
DRI conducted its first ever
Small Law Firm Economics
Symposium. Forty-seven states
were represented and the firms
from each did primarily defense
work. Over 30% of firms repre-
sented did more than 80% in-
surance defense practice. The
concerns voiced were a loss of
insurance clients (intentional or
unintentional), particularly re-
lated to billing issues; partners,
personnel and administration
(given the diverse practice areas
within firms, and widely diver-
genf: billing rates); and general
law firm economics including
hourly rates and salaries. This
article will highlight the sympo-
siurn and will hopefully provide
beneficial information for all
GDLA firms, small or large.

One of the speakers
noted that the property casualty
insurance industry is the largest
consumer of legal services in the
United States and that 5% of all
persons in the U.S. are some-
how employed related to the in-
surance industry. Therefore,
the insurance defense practice
will never go away. Also, the
more insurance carriers inte-
grate with financial service pro-
viders, there will be the oppor-
tunity for insurance-related
firms to either obtain, or lose,
some of that financial work at
higher rates. However, in-house
captive counsel are also here to
stay. Can your firm market with
the underwriting part of the in-
surance company? Can a law

firm respond in a two-line E-mail
to a question, get to an 80% cer-
tainty on an answer to a question
promptly, and move on to the
next task? The E-commerce men-
tality is taking over the insurance
industry and a prompt, short and
fast response is what is going to
be looked for by all insurance
companies. Since most cases set-
tle, the run of the mill insurance
case is looked at like a commod-
ity, and a firm which can do it
cheaper and quicker is viewed
more favorably than one that
takes longer to achieve the same
task. In determining their firms,
one vice president from a large
insurance company noted they
look at three bottom-line factors:
1) quality, 2) how long it took to
perform the task, and 3) how
much it cost, but not necessarily
in that order.

A Ph.D. in business ad-
ministration with a thesis in law
firm management and profitabil-
ity was also a lead speaker. He
was adamant that firm size did
not determine profitability but,
regardless of the type work or the
size of the firm, the key to profit-
ability is how a Jaw firm manages
five profitability factors. These
are:

1) hours worked,

2) billable hours,

3) billing rate,

4) collections, and

5) profit margin.

The gist is that most lawyers, ur-
ban or rural, small or large firms,
are in the office 2200 hours per

year, but typically don’t come
close to billing that amount. Un-
der hours billed there accordingly
needs to be a major emphasis, to
partners and associates, on be-
coming more efficient in leverag-
ing time, which means cutting out
distractions. He believes that
firms should actually be at mini-
mum billing to clients 90% of the
hours in the office, and this
should approach 95% in produc-
tive firms. This includes any
write-down or write-off time be-
fore it is billed and includes mar-
keting or other non-billable work.
He was emphatic that time be
kept and entered on a daily basis,
and that should be non-negotiable

in any firm. He is a big proponent ;

of approaching clients on a face-
to-face basis trying to go up at
least $5.00 or $10.00 a year,
which automatically drops to the
bottom line. Collections should
be in the 94 - 97% range for any
firm, and must be closely moni-
tored. A Dbill that goes 3 - 6
months without being paid is in-
credibly hard to ultimately collect.
The profit margin is simply the
difference between total income
received and total expenses ex-
cluding anything to equity owners
or partners. He states there
should be across the board a
minimum of 35%, and in most in-
stances, 40 - 42% net. Firms
should be working towards a 46 -
47% or higher percentage. An in-
crease can only be done by man-
aging all the factors, including
cutting the fat, and if not every
year, at least every few years,
starting from scratch and looking
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at every single expense item in
the firm.

He believes that a distinc-
tion needs to be made between
what is preference and what is
need, and only buying what is
necessary. He also believes that
the ratio of billing employees to
non-billing employees should be
substantial, particularly now that
paralegals and associates are
much more computer (and
therefore keyboard) literate. He
is a big believer in contingency
fees and a big believer in diversi-
fication of practice, but he con-
stantly reiterated purely insur-
ance defense firms can be profit-
able, (all partners in the
$180,000 - $240,000 average
per year income), but that a firm
must manage all five profitability
areas at all times, without slack-
ing off on one or the other at any
point. He also states that the av-

- erage paralegal bills 1350 per

year and that is not enough.
They need to be at a minimum of
1500. It is anticipated the video-
tape of his presentation will be
condensed and made available to
state organizations or, perhaps
even firms for a small fee.

Technology was also dis-
cussed, though time constraints
prevented any real nuts and bolts
information. The speaker did
note that document management
software is absolutely essential in
any practice, regardless of size.
Tt was suggested that a privileged
nd confidential language header
e placed on all e-mails as well as
ome letterhead designations so
ients may make a copy of the

communication and place it in
the file. Care also should be
taken to utilize more efficiently
the technological capability
firms have. Most firms only use
10 - 20% of the technological ca-
pabilities they possess. Also,
since the 1960s, computer
speeds have doubled every 18
months. Firms need to look
carefully at what they are pur-
chasing, not only to be able to
efficiently use what they have,
but to insure that it will meet the
foreseeable needs into the fu-
ture.

It was also pointed out
that government contracts have
already been signed to modify 76
federal courtrooms, such that
every juror will have a screen in
front of them and there will be
scanner-type displays on every
counsel table, as well as the wit-
ness stand. Documents will not
be handed to the jury, but will
simply be placed on the scanner
or called up on a computer at
counsel’s table, and all counsel,
jury, the court, and the witness
can instantly see the same docu-
ment. It is a given, and a star-
tling thought, that the way we
conduct business universally,
and particularly within the legal
profession, will change more in
the next five years than it has in
the last 50.

Finally, a vice president
of CitiBank gave some statistical
information on firms from sur-
veys. In the firms that they util-
ize, salary expenses approximate
28 - 31%, but in profitable firms
should never be more than 30%

of gross revenue. Technology
expenses should represent only
4 - 6% of annual revenues and
occupancy expense should not
exceed 6%. He knows that in
most of his firms, the average
was approximately 47% profit
margin, but primarily insurance
defense firms were averaging
only 23% profitability.

DRI is making an effort
to provide resources and bene-
fits to the lions share of its mem-
bers. Small firms, less than 18 -
20 in size, make up more than
60% of DRI’'s membership. The
DRI is considering a technology
person to be placed on staff, and
also is considering taking semi-
nar material and condensing it
to be made available on a re-
gional basis. DRI has estab-
lished chat rooms within its
Webpage, and is also consider-
ing ways to get survey informa-
tion with a maximum response,
including short e-mails.

In summary, the sympo-
sium essentially indicated the
old adage, “If it ain’t broke, don’t
fix it,” will not apply as we con-
tinue to rush into the twenty-
first century. Technology, as
well as changes in the insurance
industry, will force us to con-
tinue to change and adapt if we
are to continue to be successful,
and as with the law, we need to
keep an open mind and be flexi-
ble, retaining what has been suc-
cessful in the past, but continu-
ally modifying and adjusting
where necessary.
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The following are excerpts of actual
Court festimony:

Q. Doctor, before you performed the
autopsy, did you check for a pulse?

No.

Did you check for blood pressure?
Ne.

Did you check for breathing?

Nc.

. So, then it is possible that the patient
was alive when you began the autopsy?
A. No.

Q. How can you be so sure, Doctor?

A. Because his brain was sitting on my
desk in a jar.

Q. But could the patient have still been
alive nevertheless?

A. Yes, it is possible that he could have
been alive and practicing law some-
where.

CrOPROP

Q. Trooper, when you stopped the de-
fendant, were your red and blue lights
flashing?

A Yes

Q. Did the defendant say anything
when she got out of her car?

A. Yes, sir.

Q. What did she say?

A. What disco am I at.

Q. How old is your son, the one living
with you?

A. Thirty-cight or thirty-five, I can’t
remember which.

Q. How long has he lived with you?
A. Forty-five years.

Q. And where was the location of the
accident?

A. Approximately milepost 499.

Q. And where is milepost 4997

A. Frobably between milepost 498 and
500.

GDLA NEWSLETTER

Q. This my asthenia gravis, does it af-
fect your memory at all?

A. Yes.

Q. And in what ways does it affect your
memory?

A. ] forget.

Q. You forget. Can you give us an ex-
ample of something that you’ve forgot-
ten?
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NEWS WORTHY
ITEMS WANTED

Are you aware of a
recent important legisla-
tive enactment or a major
defense victory in the
Courtroom? Have you
attended any events our
readers would be inter-
ested in? We would like
to report it in the GDLA
Newsletter. Send your
items to: John Foster,
Post Office Box 13929,
Savannah, Georgia 31416,
or call him at (912) 352-

1190, or e-mail him at
jfoster@forbesandbowman.com
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WHO TREATS YOU LIKE A MILLIODNAIRE

WHEN YOU NEED COURT REPORTING AND LITIGATION

SUPPORT IN GEORGIA?

FINAL ANSWER:

REGENCY REPORTING, INC.

Toll Free: 1-800-321-3855

EXPERIENCED PROFESSIONALS
INNOVATIVE TECHNOLOGY
COMPLIMENTARY DEPOSITION SUITES

CONVENIENTLY LOCATE

REGENCY AVAILABLE 24 HOURS
REPORTING, INC.

VISA & MASTERCARD ACCEPTED

CERTIFIED COURT REPORTERS VIDEO SPECIALISTS

13 Corporate Square, Suite 140 Phone: (404) 321-3333 E-mail Address:

Atlanta, Georgia 30329 FAX: (404)321-3307 rri@mindspring.com
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FIGHTING THE LOSS OF PROFESSIONALISM:

AN INDIVIDUAL REMEDY

By: David L. Winter
PARTII

RESPECT YOUR CLIENT

We must carry this respect
for the law into our practice of ad-
vising clients. It is vital for a good
lawyer to learn about his or her
client, not only about their busi-
ness or the facts of a case, but
more importantly to learn their
concerns, their goals, and their
desires. Only by knowing the cli-
ent can we select and implement
the proper course of action.

Once we understand our
client's goals, we obviously need
to keep our client apprized of the
progress of the action, but also
should keep them abreast of
changes in the law that affect their
busiriess or their life. A lawyer
needs to assist the client, not han-
dle him or her as a commodity, to
be dropped and ignored at some
later date. By respecting our cli-
ent, we serve not only him or her,
but wre also serve society.

Even as we understand
our client’s goals, we must recog-
nize our own, and the law’s, limi-
tations. Many times I have been
told by an attorney that he or she
was equally comfortable arguing
either side of any issue, as that is
what they were trained to do. I
am not certain that is possible,
nor prudent. Each of us has a
moral compass, a result of our
chilchhood, our education, and our
life time of experiences. Each of
us has a set of guidelines by which
we govern our life. As such, it is
difficult to conceive that we could
argue either side of any issue, and
present that case convincingly.

Realistically, each of us has a lim-
ited ability to argue different sides
of an issue. In order to represent
our clients in the most profes-
sional manner, we must recognize
the limitation, and use it to our
benefit as well as theirs.

Likewise, the law has its
own limitations. Just as Portia
proved, the law is not designed to
collect a “pound of flesh,” nor can
the law always act as swiftly as
the client desires. Respect for our
client is shown by explaining the
options available in any given sce-
nario, and by evaluating the risks
and benefits of each approach.
By guiding the client to his or her
options we respect the clients
right and desire to decide the
proper course of action.

RESPECT THE COURT

In addition to respect for
the law, it is incumbent upon law-
yers to respect the court. The
court is the personification of
those rules that are to guide soci-
ety and to guide us.

Respect for the court,
however, is not satisfied by
merely saying "yes, your honor”
or "no, your honor." Respect for
the court means complying with
deadlines and court guidelines,
assisting the court in focusing on
the issue, and allowing your case
to ease through the court system.

Respect the court in your
written presentation. A properly
drafted motion, response, or re-
ply, should highlight the issue for

the court, provide the necessary
Jegal and factual background, in
proper evidentiary form, and
should not require repeated
readings to determine the prob-
lem that the court must solve.
The attorney's obligation in
dealing with the court is to focus
its attention, not waste its time.

The respect for the court
also includes the manner in
which you present your case to
the court. During arguments in
law and motion, or in trial, com-
ments of counsel should be ad-
dressed to the court, not to op-
posing counsel. There is little
that is less professional than
two attorneys squabbling at
counsel table, as petulant chil-
dren, before the court. Argu-
ment before the court should be
focused on the facts, the evi-
dence, and the law, not a
"mommy, he's poking me; tell
him to stop," presentation.

Likewise, argument be-
fore the court should not be a
regurgitation of everything set
forth in your papers. A properly
crafted written presentation
should allow the court, you, and
your opponent to focus on the
key issues. Therefore your argu-
ment should be limited to those
issues, and to any additional in-
formation or law. Assist the
court in argument by inquiring
whether the court has a tenta-
tive ruling, or whether the court
wishes to hear argument on any
specific point. With that guid-
ance, then direct the court to the
crux of the issue, not a circular

Y
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tour of litigation, with only occa-
sional references to the disputed
issue.

Respect for the court does
not require one to abandon the
represzntation of one's client.
An attorney with the proper pas-
sion for the law, and for his or
her case, will on occasion get into
heated exchanges with the court.
So long as those exchanges are
focused on the facts and law, and
not the personal ability of the
court to comprehend the issue,
an attorney not only can, but
should, appropriately argue the
case. 'There are certain instances,
however, where one's argument
infers disrespect. One should en-
deavor to never question "has the
court read my papers?” To ask
the question suggests either that
you were late in making the pres-
entation, or that you are ques-
tioning the preparation of the
court. Likewise, the use of the
term "with all due respect” is
generally an inference of no re-
spect. Avoid that terminology. If
necessary to preserve an issue on
appeal, advise the court that you
want to insure the record is com-
plete, and that you wish to place
on the record all of the necessary
components to protect your cli-
ents rights. Most courts will con-
cede that, either by indicating
that in court’s opinion "you have
made your record,” or by allow-
ing you to do so. Either is suffi-
cient and still provides respect
for the court.

If you do intend to chal-
lenge a court by writ or by ap-

e e A A A A

peal, advise the court. Although
there are a number of judges who
are thin skinned, and who are
troubled by the mere challenge to
their decision, it is a simple sign
of respect to advise the court that
you have an honest difference of
opinion on its ruling, and that you
intend to exercise your client's
rights. This is not a threat to the
court, and should not be con-
veyed as such; rather, it is simply
an expression that you honestly
disagree with the court’s decision.
You advise the court of your in-
tentions out of respect, not as a
threat.

Respect for the court goes
beyond dealing with the judge.
The functioning of any courtroom
requires the integration of the
skills of the clerk, often the bailiff,
and other courtroom assistance.
By treating all of them with
proper respect, by being polite, by
being punctual, by being pre-
pared, one maximizes the ability
to protect your client's interests.
A court clerk is often over-
whelmed with the paperwork that
goes with the practice of litigation
today. By insuring that the clerk's
job is made easier, by being or-
ganized and prepared, you mini-
mize any problems in presenting
your client's case.

RESPECT YOUR STAFF AND
CO-WO

Aside from the rare solo
practitioner who types, files, and
serves all of his work, all of us
must deal with staff members, as-
sociates, or partners. As soon as

T ——

one brings in any employee, the
attorney is part of a team. Suc-
cess of that team is not occa-
sioned by success of the attorney
alone; it requires the success of
the team. The practice of law re-
quires coordination and coopera-
tion with others. It is no longer a
game of tennis singles; it is now a
team game.

The success of that team

depends upon the maximization
of the skills of the members of
that team. Yet simply hiring the
most educated or technically pro-
ficient individuals does not insure
success. Success is insured by
motivating your team to help
your client succeed.
Start with the simple rules, the
rules we all learned in Kindergar-
ten. Say "please” and "thank
you." In those moments where
the pressure of our work gets to
all of us, and someone explodes,
be mature enough to apologize
for inappropriate behavior.

Do not blame the messen-
ger, whether it is the secretary
who relays a message to you, or
the associate who advises that the
argument you want to make is
not supported by law or the evi-
dence.

Take responsibility for
your team. There is little more
troubling than the attorney who
stands before a court, or before
opposing counsel, and blames his
or her staff for shortcomings. If
items are not served, or phone
calls not made, it is ultimately the
attorney's fault. Although none
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of us need tolerate an incompe-
tent secretary, staff member, as-
socizte, or partner, the actions of
that individual, or inactions, are
still those of your team. You are
ultimately responsible for their
performance, and it is up to you
to step to the forefront and take
responsibility. Out of respect for
your teammates, do not offer
them up as sacrifice to the court
or opposing counsel. To do so is
to doom you to a life of struggle,
as that lack of respect will result
in poor quality people working
with you.

Remember that your
staff, associates, and partners
work with you, not for you. Once
they invest in the success of the
team, the success of the team is
more likely.

Remember that all your
co-workers have lives, and fami-
lies. We all know that our prac-
tice sometimes calls upon us to
do things on short notice, or to
work late, or come in early, or
give up that weekend. When
those things happen, give as
much notice as possible to the
others on your team, allowing
them to make adjustments where
possible. It is not disrespectful
to require someone to work for
the good of your client. It is dis-
respectful to make extreme de-
mands, with little or no notice.
When your team does rise to the
occasion, acknowledge their
work, and insure that they un-
derstand your appreciation for
their work and their sacrifices. A
kind word, a public acknowledg-

ment, and recognition for their
efforts will pay off far beyond the
effort one needs to expend, and
often far beyond monetary pay-
ments. Certainly money is a fac-
tor in everyone's job. However,
pride in one's work, recognition
for one's activities, and respect
for one's work and work product
go far in your team success.

RESPECT YOUR FAMILY

The practice of law is de-
manding. It is stressful, it is time
consuming and from time-to-
time, it can be overwhelming.
But the practice of law is still our
profession, it is not our life. Our
life is our spouse, our children,
our parents, siblings, in-laws and
our friends. What makes a good
attorney is someone who is con-
nected to life, who understands
the effect of law on society, and
who practices law in a manner
that is supportive of society.

That means spending time
with your family, explaining to
them why you work so hard, and
so passionately at your profes-
sion. Keep them "in the loop,”
aware of your schedule, your obli-
gations, and those points where
the demands of your profession
will interfere with your home life.
Keeping your family abreast of
your work makes life easier. It is
a simple sign of respect.

RESPECT YOUR
COMMUNITY

An attorney shows respect
for his community by becoming

involved. Life is more than the
practice of law. Involve yourself
in your community in any way
that makes it and you better.

Get involved in local poli-
tics, local business, local chari-
ties, local youth activities. Be
part of your community, be a
leader, and make the world bet-
ter. Show by your actions your
respect for the law, for society,
and for our profession.

Becoming involved in
your community also carries
with it substantial benefits, some
of which are not obvious.
Clearly, involvement in a club or
organization may lead to new
business for you, or you may
simply meet new people and
make great life long friends.
Even if you are not so lucky, you
still obtain an ideal opportunity
to see where your community
stands on issues. For the litiga-
tor, a cross-section of your com-
munity that you can tap into, and
can present your case as hy-
potheticals to, provides an ideal
jury panel for evaluation of your
cases. Although we all benefit
from discussing our cases with
other lawyers, or with the secre-
taries and staff, anyone who
works in the law has a slightly
jaded view. Juries frequently
surprise us with their viewpoints
and with their insights. By be-
coming involved in the commu-
nity, you have the ideal opportu-
nity to run your cases by a jury
panel, by a group of individuals
who are dedicated, but not le-
gally trained. These individuals
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can help you, enormously, in the
evaluation of your case, and in
the manner in which you should
present it. This is truly a win -
win situation.

FINALLY. PE
YOURSELF

The key component of
any attorney is personal integ-
rity. When you begin in this pro-
fession, as a gift, you have one
scoop of integrity. So long as you
maintain your credibility, that
scoop of integrity will last your
entire career. However, once
lost, it is impossible to regain. As
a professional, you protect your
own integrity in a number of
ways:

1. Take only clients
that you honestly
can represent;

2. Bill honestly and fairly for
the work that you do;

3. When you give
your word, live up
toit;

4. Do not commit
your client until
you have the
authority to do so;
and

5. Practice the rules
of respect for your
opponent, for the
court, for the law,
for the commu-
nity, for your fam-
ily, and for your-

self.

Our profession is made up
of individuals, and each of us has
an obligation to maintain the
highest standards for our profes-
sion. If we each endeavor, in
every aspect of our life, to reflect
a professional, the image of our
profession will grow. It is not up
to the media, or the legislature, or
anyone else. It is up to us.

David L. Winter is a partner with
Moore, Winter, Skebba & McLen-
nan, L.L.P. in Glendale, Califor-
nia. His practice for the last 20
years has primarily involved com-
plex litigation, particularly prop-
erty related litigation, including
construction accident, premises
liability, and construction defect
cases.

If you are not already a
member of Georgia Defense Lawyers
Association we invite you % apply
for membership. [ interested,

please contact Morton G. Forbes at
the following:

MORTON G. FORBES
Forbes & Bowman
P.0. Box 13929
Savannah, Georgia 31416-0919
(912) 352-1190
FAC (912) 352-1190
E-MAIL:  salty @ forbesandbowman.com
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THE EVALUATION OF NEUROLAW EVIDENCE
A Significant Challenge for Defense Counsel
By: Peter B. Silvain, Ph.D
Introduction which the "neurolaw” evidence of Neuropsychological
organic brain syndrome is false Evidence
The term, "neurolaw” de- and misleading.
fines a rapidly developing sub- The field of neuropsychol-

specialty in personal injury and
medical malpractice law. Many
neurolawyers are currently shar-
ing data regarding successful and
propcsed theories of evidence
involving neurological and neu-
ropsychological injury. Counsel
should become skilled in the
evaluation and the courtroom
examination of this growing body
of information.

Statement of the Problem

The insurance industry is
faced! with the very difficult task
of determining which claims
have true evidence of Organic
Brain Syndrome (OBS) and
which cases are based on over-
interpreted data, invalid tests,
incorrect self-reported patient
information or other significant
errors in the plaintiff's claim.

A truly damaged person
has clear and convincing evi-
dence of immediate harm to the
brain. In addition, there are well
recognized patterns of long-term
recovery. In general, these cases
are addressed quickly and pro-
fessionally by insurance claims
managers and insurance counsel.
After dealing with issues of liabil-
ity and coverage, evidence of true
damage will, in most cases, lead
to the rapid and satisfactory set-
tlement of the claim within the
terrns and limits of the policy.
However, there are a significant
nurnber of claims and torts in

i S L 0

A group of Florida based
insurance consultants have been
collecting data on the patterns of
evidence used by psychological
and neurological injury claimants
and plaintiffs for over ten years.
The researchers conducted an ex-
amination of 1,000 psychological
injury claims and concluded that
68% of the cases involved a claim
of Organic Brain Syndrome
(OBS). (OBS is a generic title for
claims of closed head injury,
traumatic brain injury, and post-
concussion syndrome. In addi-
tion, certain toxic exposure cases
as well as hypoxic brain injury
were also included). The remain-
ing 32% of the psychological in-
jury cases included anxiety disor-
ders such as Posttraumatic Stress
Disorder, and depressive illness.
The majority of cases involved
multiple areas of evidence includ-
ing CT scans, MRI, SPECT scans,
EEG, Quantitative EEG, brain
mapping techniques, clinical in-
terviews, psychiatric evaluation,
neuropsychological testing and
other neurological and medical
observations of the patient /
claimant. Clearly, the most
controversial evidence ex-
amined by the researchers
was in the form of neuropsy-
chological test findings. The
argument is not with neuro-
psychology as a science but
with the questionable inter-
pretation of data that ap-
pears in so many forensic
matters.

ogy has existed for nearly 50
years. It is quite helpful in medi-
cal settings but, in many forensic
cases, it fails to meet evidentiary
standards. Counsel should con-
sider multiple weaknesses in the
forensic presentation of this data:

1. In many cases, the
"neuropsychologist,” is not well
trained or qualified.

2. Neuropsychologists or other
head injury evaluators frequently
fail to:

a. Rule out the transient
effects of prescribed medi-
cation and other drugs

b. Review the claimant's
past school records

c. Rule out the effects of
peripheral nerve damage

d. Rule out the effects of
depression and anxiety

e. Rule out the effects of
aging

f. Rule out the effects of
prior head injury or dis-
ease

g. Rule out the effects of
prior exposure to neuro-
toxins
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h. Rule out the effects of
personality disorders

i. Rule out test response
manipulation

j. Consider that neuropsy-
chological deficits are
typically demonstrated in
the normal population

Neuropsychological tests are de-
veloped on specific normative
populations and many of these
tests have very definite limita-
tions and guidelines regarding
their administration and the se-
lection of persons that should be
tested. In many cases, the plain-
tiff does not fall within the nor-
mative (standardized) population
and his or her responses cannot
be statistically compared to the
normative data provided by the
test publisher. In other cases, the
tests are conducted by less quali-
fied technicians and may not be
administered properly. At this
time, only one state (Louisiana)
currently requires neuropsy-
chologists to take a separate li-
censing test.

In an examination of the
literature surrounding 108 of the
plaintiff's most frequently used
neuropsychological tests, over
1,000 test characteristics and
weaknesses were identified that
could cause the test findings to
be declared invalid (1). Probably
the most serious problem in the
forensic presentation of neuro-
psychological test evidence is the
overinterpretation of the data by
the neuropsychologist. Although
the tests may provide an indica-
tion of poor brain functioning or

SRR ——

low intellectual capacity, they do
not reveal the cause of the deficit.

The actual basis for sub-
standard performance may not
be, at all, related to the cause of
action but may be related to pre-
existing conditions, medication
effects or an inherited or develop-
mental problem.

The Head Injury Claim With
No Medical Evidence of
Actual Head Injury

Every year there are thou-
sands of head injury claims that
do not involve actual organic
brain injury. The most common
profile follows:

1. There is a low speed,
minor impact accident.

2. There is no loss of con-
sciousness or possibly a
very mild concussion with
a questionable loss of con-
sciousness.

3. The claimant has a
number of non-related life
stressors that may involve
job dissatisfaction, a dys-
functional family or prob-
lems related to a personal-
ity disorder. Usually, the
claimant has experienced
some important personal
loss within the past
months or even years.

4. The claimant sees sev-
eral physicians with com-
plaints of a continual, gen-
eralized, dull headache
that is accompanied by

nonspecific impairments
such as easy fatigability,
"dizziness" (lightheadedn
ess), insomnia, and other
mental difficulties.

5. The claimant is pre-
scribed antidepressant,
antianxiety, narcotic an-
algesic, anti-
inflammatory and hyp-
notic medications. Fre-
quently, claimants take
more than eight different
medications each day.

6. The claimant is sent for
neuropsychological test-
ing.

7. Without a careful re-
view of the claimant's
complete medical, social
and psychological history,
the neuropsychologist is-
sues the diagnosis of Or-
ganic Brain Syndrome
and then makes the addi-
tional error of attempting
to establish the proximate
cause. In a significant
number of cases, there is
no electrodiagnostic evi-
dence to confirm the neu-
ropsychological test re-
sults.

Although there is no proximately
caused, organic brain syndrome
in these cases, they are presented
as such. If defense counsel is not
prepared to conduct detailed,
technical discovery, the insurer
may be asked to pay a settlement
or verdict that far exceeds the ac-
tual value of the case. Aggressive
discovery is the key to defending
any case of organic brain syn-
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drome.
Summary

Many areas of neurolaw
evidence do not meet true scien-
tific or evidentiary requirements
and should be vigorously cross-
examined. In the case of neuro-
psychology, the tests themselves,
have inherent weaknesses and
strict limitations and the data is
frequently overinterpreted.

Diagnostic tests such as
the Quantitative EEG (QEEG)
and the SPECT scan are a blend
of rew technologies that are
prompting expert testimony that
is beyond the scope of the cur-
rent scientific data. For example,
the SPECT scan, (Single Photon
Emission Computed Tomogra-
phy) provides images of regional
cerebral blood flow (rCBF). How-
ever, many psychiatric and other
medical conditions may cause
abnormalities on these scans that
are not related to head injury.

Most scientific reports on

the QEEG (also referred to as
EEG brain mapping) have dem-
onstrated research applications
and few studies have been veri-
fied or reproduced at a level suf-
ficient to be considered in foren-
sic applications.
Techniques used in EEG brain
mapping vary substantially
among laboratories, and the
findings with one specific tech-
nique may not apply when using
a different technique.

There is only one avenue
for defense counsel and that is to

conduct thorough discovery. Dis-
covery of medical records, school
records, pharmacy records and
test data is essential. With that
level of information, defense
counsel and the claims and risk
managers can make informed de-
cisions regarding case manage-
ment and trial preparation.

(1) Neuropsychological Test Evi-
dence, Cross-examination System
for Insurance Defense Counsel
(chart system), MEDPsych Cor-
poration, 4984 Palm Coast Park-
way, NW, Ste. 5, Palm Coast,
Florida 32137, (904) 446-4300.

Copies of this chart may be
obtained from Warner Fox
of Hawkins & Parnell, LLP,
Atlanta, (404) 614-7400.

About the author:
Peter B. Silvain, Ph.D.

Clinical Associate Professor of
Psychiatry, Program in Psychiatry
and Law Georgetown University
School of Medicine.

Dr. Silvain has lectured on
the subject of psychological injury
to over 13,000 insurance claims
managers and defense counsel in
300 programs throughout the
United States and Canada. In
January, he spoke before the
Winter meeting of the Georgia
Defense Lawyers Association. Dr.
Silvain is a defense consultant

and can be reached through his
Palm Coast, Florida Office at
(800) 251-0799.
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UPDATE REGARDING PRO

ADVISORY OPINION )

ED FORMAL

#99-R2

The State Bar of Geor-
gia’s Proposed Formal Advi-
sory Opinion Request #99-R2
regarding litigation guidelines
and third party audits has
been published. As of May
17th, two separate formal com-
ments have been filed with the
Supreme Court, one on behalf
of American International
Companies and the other on
behalf of American Insurance
Association and Zurich U.S.
AIC requested oral argument
which, we understand, is the
first time any such request has
ever been made regarding the
Supreme Court’s decision on a

request by the State Bar for a
formal advisory opinion. The
Formal Advisory Opinion
Board of the State Bar was
scheduled to meet on June
17th. At this time, we have no
further word on the status of
this formal advisory opinion
request.

Pamela Vaughn-Mizell, RPR

Vaughn-Mizell Court Reporters
Post Office Box 16385
Savannah, Georgia 31416

(912) 354-9113
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