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0.C.G.A. 51-12-33 Means What it Says:
Thou Shalt Apportion

By Myles Levelle
Drew Eckl & Farnham, Atlanta

n November 20, 2015, the
Court of Appeals of Georgia
united in reversing a $35

million verdict against Six Flags
Over Georgia. Plaintiff Joshua
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Martin alleged a prem-
ises liability claim, fol-
lowing a physical attack
outside the theme park’s
gates. This important
decision will have a sig-
nificant impact on appor-
tionment in Georgia and
should, therefore, be
understood by defense
lawyers regardless of
practice area.

In Six Flags Over
Georgia 11, LP v. Martin,
the Court of Appeals
issued several holdings concerning
premises liability under O.C.G.A. §
51-3-1, and a separate and distinct
holding concerning Georgia’s
apportionment statute — O.C.G.A. §
51-12-33 — which ultimately led to a
reversal of the jury verdict. While

questions abound concerning what
many see as the Court’s expansion
of premises liability under Georgia
law, this article focuses exclusively
on the apportionment aspects of
the ruling, which emphatically clar-
ify Georgia trial courts’ obligations
with regard to apportionment of
fault to nonparty criminal actors
and the use of jury verdict forms.
Six Flags can be briefly summa-
rized as follows. Six Flags timely
sought apportionment against mul-
tiple nonparties, including several
John Does, Brandon Forbes, Ander
Cowart, Jonathan McCoy, Brian
Gay, Nicholas Gay, David Miller,
Kentavious Stevens, and Mark
Davis.!
At trial, Six Flags presented
some evidence that Mr. Cowart,
Continued on page 39

Taking Advantage of Jurors’
Decision-Making Shortcuts

By Alayna Jehle, Ph.D., and
Rick R. Fuentes, Ph.D.
R&D Strategic Solutions

Have you ever had a case where
the plaintiff seemed to be at least
somewhat to blame for the incident
or where there were other third
parties that caused the harm?
However, you were concerned
jurors may look down on you if you
“blamed the victim” or spoke about
the other parties.

This is a common issue facing
defense lawyers that can result in
one of two approaches that inhibit
persuasion: 1) Going too far in crit-
icizing the plaintiff, which can
result in loss of credibility with the
jurors; or 2) Deciding not to discuss
the plaintiff’s fault at all and jurors

JURY ROCM

are left with no other causal expla-
nation except the defendant.

The best course of action for
defense lawyers falls in the middle
of those two paths. The key to suc-
cessfully shifting responsibility
onto the plaintiff or other party is
to activate the availability bias in
jurors by discussing the plaintiff’s
conduct first and foremost.

Continued on page 30
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President’s Message

As we listen to the presidential
candidates criticize and argue about
the current and past leadership of
our country, I am proud that our
GDLA past presidents have led our
organization in the right direction.

There certainly is no debate
about their collective record: over
850 GDLA members and growing,
the best Trial & Mediation Academy
in the country, a debt-free operation
with a fiscally prudent budget, and a
professional Board of Directors
always committed to the diversity of
ideas and people.

So, join me in thanking the
GDLA past presidents shown on
page 52. The collective efforts of
these accomplished lawyers and
leaders have been advancing the
civil defense bar in Georgia and
making GDLA the best for almost
50 years.

I committed last June to work-
ing diligently with our officers and
board members to build on the
foundation of this strong leader-
ship, for the benefit of all of us in
GDLA, and we are doing that now.

Committed to Batting 1,000!

GDLA is considered one of DRI’s
State & Local Defense Organizations
(SLDOs), and yet we find that some
Georgia defense lawyers belong to
DRI, but are not yet members of
GDLA. As I mentioned in my last
column, DRI members who have
not been a GDLA member within
the past five years are now eligible
for a complimentary year of GDLA
membership.

Additionally, we intend to have a
joint networking event with DRI. In
fact, the Young Lawyers Committees
from both of our groups have
already had one mixer.

Our message is clear: We want
all DRI members in our state organ-
ization. We are stronger when we
present a united front, advancing
the civil defense bar collectively.

Committed to
Professionalism!

We are reaching across the aisle
to forge and enhance our profes-
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sional relation-
ships. Last Sept-
ember, we came
together with
GTLA and also Georgia’s Chapter of
the American Board of Trial
Advocates (ABOTA). As the photos
on pages 46 and 47 show, a great
time was had by all, and our three
groups expect to make the GDLA-
GTLA-ABOTA Rivalry Happy Hour,
including our appellate bench, an
annual gathering.

Also, and with thanks to
Secretary Hall McKinley, who
recently rotated off of the American
Bar Association’s Tort Trial &
Insurance Practice Section (TIPS)
Board, we’ll be combining forces
again with GTLA to produce a sem-
inar segment during the TIPS
Section Conference, May 11-15,
2016, at the Intercontinental
Buckhead in Atlanta. Look for more
information coming to your inbox.

Committed to
Raising our Profile!

From the Daily Report to the
Atlanta Business Chronicle (Who's
Who in Law & Accounting), the
GDLA is in the news prominently
and frequently. Our Amicus
Committee continues to file impor-
tant briefs in both of our Georgia
appellate courts, as well as most
recently in the Eleventh Circuit
Court of Appeals (see pages 13 and
14). We appear regularly before the
Judicial Nominating Commission
(JNC) so our voice is heard in that
critical vetting process. Our
newsletter is mailed to judges, in
addition to members, and continues
to win annual awards from the State
Bar, garnering the fifth consecutive
one in 2015. Each year, our Atlanta
Judicial Reception attendance
exponentially increases; be sure you
calendar to attend every February.

As an additional means of rais-
ing our profile and expanding our
voice, we have reinvigorated a long-
dormant Legislative Committee. In
fact, many Board members were
surprised to learn, from old meeting

Continued on page 52
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Member News & Case Wins

Member News

With the passing of longtime GDLA
Board of Directors member
Robert R. (Rusty) Gunn, II, of
Martin Snow in Macon, the Board
of Directors appointed current
Board member Jason C. Logan
of Constangy Brooks Smith &
Prophete in Macon to fill his unex-
pired term ending in 2018. They
also appointed C. Jason Willcox
of Moore Clarke DuVall & Rodgers
in Albany to fill Mr. Logan’s term
expiring in June of 2016. (See the
memorial tribute to Rusty Gunn on
page 8.)

Swift Currie McGhee & Hiers
announced the retirement of part-
ner Lynn M. Roberson on
August 31, 2015. She leaves the
firm after 31 years to serve as a
mediator with Miles Mediation in
Atlanta. Ms. Roberson is a GDLA
Past President.

During the State Bar of Georgia’s
Fall Board of Governors Meeting in
Savannah, in an historic event,
Patrick T. O’Connor of Oliver
Maner in Savannah was elected to
serve a dual role as President-elect
and Treasurer.

Waldon Adelman Castilla
Hiestand & Prout in Atlanta
announced that John Alday has
been named a partner in the firm.
He practices in the areas of auto-
mobile negligence, premises liability,
and insurance coverage.

On August 21, 2015, in Chicago,
Grant B. Smith of Dennis Corey
Porter & Smith in Atlanta was
appointed by the American College
of Transportation Attorneys to
serve as Treasurer. He is a GDLA
Past President.

Gray Rust St. Amand Moffett &
Brieske in Atlanta announced that
Nicole C. Leet was elevated to
partner effective December 1, 2015.
She specializes in civil tort litiga-
tion. Ms. Leet is also Treasurer of
the State Bar of Georgia Young
Lawyers Division and serves on the
GDLA Newsletter Editorial Board.

www.gdla.org

Three GDLA members were
appointed to serve on the State Bar
of Georgia’s Electronically Stored
Information Task Force: K. Alex
Khoury of Balch & Bingham in
Atlanta; Richard Tisinger, Jr.
of Tisinger Vance in Carrollton;
and GDLA Vice President Jeffrey
S. Ward of Drew Eckl & Farnham
in Brunswick. They join GDLA
members Henry D. (Hank)
Fellows, Jr. of Fellows LaBriola
in Atlanta and Edward H.
Lindsey, Jr. of Goodman
McGuffey Lindsey & Johnson in
Atlanta, already serving.

GDLA Board member Martin A.
(Marty) Levinson of Hawkins
Parnell Thackston & Young in
Atlanta and J. Anderson (Andy)
Davis of Brinson Askew Berry
Seigler Richardson & Davis in
Rome were appointed to serve on
the State Bar of Georgia’s Advisory
Committee on Legislation.

Taylor Odachowski Schmidt &
Crossland announced  that
Edward R. (Ed) Stabell, III has
joined the firm. He will be serving
clients out of the firm’s offices in
Savannah, St. Simons Island, and
Atlanta. His practice focuses on
insurance defense and coverage,
general and premises liability,
product liability, commercial and
residential property, construction,
transportation, professional negli-
gence, local government, and busi-
ness and bankruptcy litigation. Mr.
Stabell chairs the GDLA Insurance
Coverage Law Section.

Kimberly Sheridan, formerly
with Jeyaram & Associates, has
joined the civil litigation defense
practice group at Fain Major &
Brennan in Atlanta. Ms. Sheridan’s
practice will include product liabil-
ity, premises liability, motor vehi-
cle litigation, trucking litigation,
insurance coverage disputes,
wrongful death and professional
liability defense.

Hawkins Parnell Thackston &
Young announced that Todd C.
Alley, Debra E. LeVorse and
Eric T. Hawkins were elected to
partner in the Atlanta office. Mr.
Alley’s practice focuses primarily
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on toxic tort and environmental, as
well as business litigation. Ms.
LeVorse actively represents defen-
dants in civil litigation matters. Mr.
Hawkins focuses his practice on
product liability, toxic tort, envi-
ronmental litigation and related
specialties.

Lewis Brisbois Bisgaard & Smith
welcomed Franklin P. (Frank)
Brannen, Jr. to the Atlanta office
as a partner in the firm’s products
liability practice. Mr. Brannen, pre-
viously with King & Spalding, has
defended manufacturers in com-
plex product liability lawsuits for
almost two decades.

Owen Gleaton Egan Jones &
Sweeney announced several of its
lawyers were named 2016 Best
Lawyers®: H. Andrew (Andy)
Owen and Frederick N. (Fred)
Gleaton for medical malpractice
defense; and Philippa V. Ellis for
product liability. The sister publi-
cation, Best Law Firms®, also rec-
ognized the firm again as a “Tier
One” law firm for medical malprac-
tice defense.

HunterMaclean in Savannah
announced that senior partner
John M. Tatum received the
Savannah Bar Association’s Judge
Frank Cheatham Professionalism
Award. The award is presented to
an attorney within the legal com-
munity who best exemplifies pro-
fessionalism in how he or she
engages clients and members of the
community as a whole.

Case Wins

GDLA Board Member Wayne S.
Melnick along with his partner
Brian R. Dempsey and their
associate A. Ali Sabzevari at
Freeman Mathis & Gary in
Atlanta, won summary judgment in
a first-of-its-kind case in the
Northern District of Georgia. This
is the first ruling in the Eleventh
Circuit regarding whether a SWAT
officer’s use of a noise-flash diver-
sionary device (“flash bang”) is
protected by qualified immunity.
Plaintiff was severely burned by
a flash bang during the execution of
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a no-knock search warrant for nar-
cotics. Plaintiff alleged that she was
asleep in bed with her boyfriend
(the target of the warrant), when
they were each awakened in the
early morning by an explosion and
the sound of breaking glass. When
she saw the bedroom window had
been broken out (via a “break-and-
rake” technique performed by a
SWAT officer), she then saw a
round object land on the blanket
covering her on the bed. The object
exploded with a blinding flash and
loud boom. Plaintiff alleged that
she felt searing pain at that point
and ran from the room into the
bathroom across the hall where she
was discovered and handcuffed by
the officers searching for her
boyfriend.

Plaintiff brought a Section 1983
claim and related state law claims,
alleging the officers knew the bed-
room was occupied and the officer
deploying the flash bang did so
despite the known danger to the
room’s occupants.

Earlier in the case, the district
court denied a motion for judgment
on the pleadings. In accepting
Plaintiff’s allegations as true, the

court accepted Plaintiff’s allegation
that the officer intentionally tossed
the flash bang onto a sleeping per-
son, and that this was sufficient to
demonstrate constitutional rules so
clear that case law need not estab-
lish the unlawfulness of such con-
duct. The court likewise found the
allegations of an intentional, mali-
cious act sufficient to deny official
immunity on the state law claims.
However, at summary judg-
ment, the court no longer had to
accept Plaintiff's mere allegations
as true. Although Plaintiff alleged
(and testified) that the officer
deployed the flash bang through
the window, this was specifically
disputed by the officer who stated
he certainly did not know she was
in the bedroom and he had actually
made an aerial deployment of the
flash bang outside the apartment.
Even accepting that the flash
bang was deployed within the
apartment as Plaintiff testified, the
court still found qualified immu-
nity applied. The court first found
that no constitutional violation
occurred because the use of the
flash bang was reasonable based on
the known facts (and not merely

Plaintiff’s unsupported allegations)
of how Plaintiff’s drug-dealer
boyfriend operated and the fact
that he was armed. The court also
noted there was no evidence to
support the officer’s intended use
for the flash bang was for anything
other than diversionary purposes.

Not only did the court find no
constitutional violation was com-
mitted, but also it found the claimed
constitutional right was not clearly
established. Noting no precedent in
the Eleventh Circuit regarding flash
bang usage, the court was unwilling
to find the “obvious clarity” excep-
tion to qualified immunity applied.
Importantly, the court noted other
courts around the nation have held
that deploying a flash bang into a
residence, even without surveying
the room first, did not preclude
qualified immunity.

In the end, although Plaintiff
alleged the officer intentionally
deployed the flash bang into the
room to hurt her, the defense was
able to demonstrate those allega-
tions were not supported by any
evidence. Without that element,
Plaintiff’s Section 1983 and state
law claims failed as a matter of law.

www.rimkus.com ¢
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scientific experts are adept at investigating and analyzing facts across a broad
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delivery, clear communication — and answers to some very complex questions.
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Richard (Richie) Foster and Elizabeth (Beth)
Bentley of Carlock Copeland & Stair in Atlanta recently
achieved a dismissal for their corporate trucking client in
federal court based on the expiration of the statute of lim-
itations, as well as sanctions against the plaintiff’s attor-
neys who refused to dismiss the claim.

The driver of the truck received a citation during the
collision and the plaintiff argued O.C.G.A. § 9-3-99,
which allows for the statute of limitations to be tolled for
civil actions that “aris[e] out of the facts and circum-
stances related to the commission of a crime,” tolled the
statute of limitations for the driver’s employer as well as
the driver.

According to the plaintiff, the prior Court of Appeals
decisions — holding O.C.G.A. § 9-3-99 applied only to the
person charged with the crime (and not to any joint tort-
feasors or employers) — were distinguishable because
none of the prior opinions involved claims of vicarious
liability. However, the federal district court held Georgia
law was “abundantly clear” that the plaintiff’s claims
against the trucking company were time-barred.

As for the Rule 11 motion for sanctions that was filed,
the court agreed sanctions were appropriate, ordered
plaintiff’s counsel to pay the company’s legal fees
incurred since the date when plaintiff was first notified by
defense counsel that the claims were time-barred, and
publicly censured the attorneys.

Kim M. Jackson and Jared W. Heald of Bovis Kyle
Burch & Medlin in Atlanta successfully defended claims
against their clients, which included the co-administrator
of an estate and her attorneys, for attorneys’ fees and
expenses of litigation arising out of contentious estate
dispute between co-administrators.

The two co-administrators had litigated disputes
over the proper recipient of certain high value assets and
the handlings and funding of a testamentary trust. The
parties eventually settled their disputes before the
Probate Court, but as part of the settlement they left open
certain issues including claims for attorneys’ fees, to be
decided by a senior judge. The opposing co-administrator
filed claims for abusive litigation (O.C.G.A. § 9-15-14) and
breach of fiduciary duty (O.C.G.A. § 53-7-54(a)(1)) seek-
ing over $426,000 in fees and litigation expenses.

Mr. Jackson and Mr. Heald defended against the
motions in the one day bench trial held before the senior
judge. The judge issued his order finding in favor of their
clients and denying the motions in full.

Troy Lance Greene of McNatt Greene & Peterson in
Vidalia recently obtained a defense verdict in a fire loss
case in Hart County, Ga.

The plaintiffs lost their structure in a fire in a rural
part of the county, and contended the defendant-utility
had allowed kudzu to grow on a service line to a meter
base pole. It was the plaintiffs’ contention that the weight
of the kudzu on the line caused the line to stretch and
caused a short in the plaintiffs’ structure when it was
removed. The structure was a total loss and the claimed
damages in the original action were over a $100,000.

The defense was able to prevent the plaintiffs’ claim
for attorneys’ fees and punitive damages from being sub-
mitted to the jury. The defendant also filed a Daubert
motion challenging the plaintiff’s expert, which was
denied. However, the court granted the defendant’s
motion to bifurcate the trial between liability and dam-

www.gdla.org
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ages. The jury ultimately never reached the question of
damages.

The plaintiffs’ expert was forced to admit on the
stand the data supplied to him was flawed, and he con-
ceded this affected his opinion as to fault. It was the
defendant’s position the kudzu could not have caused the
short as alleged by the plaintiffs in their complaint.
Moreover, the plaintiffs had destroyed the fire scene by
the time the defendant’s expert was able to inspect it, and
the defendant’s expert was unable to opine as to what
actually caused the fire. However, he was able to opine
the plaintiffs’ theory was not credible.

Employees of the defendant-utility also testified that
when they arrived on the scene to cut the kudzu per the
plaintiffs’ request, they found no evidence of any type of
electrical problem that needed to be corrected. The plain-
tiffs contended the kudzu’s weight had pulled a house
knob away from the pole. However, the defendants
showed this was more likely caused by external forces
and not the kudzu’s weight.

The plaintiffs also contended the defendant ignored
their request to cut the kudzu on other occasions. The
defendant denied this and contended they only had one
notice of request for cutting and that was done immedi-
ately after the request. The fire resulted a few days after
the actual cutting. The plaintiffs’ contended this showed
ipso facto the cutting was the proximate cause of the fire.
This was disputed by the defendant’s employees and the
defendant’s expert who is an electrical engineer.

The case was tried over three and one-half days, and
the jury returned a verdict for the defendant late in the
evening of the last day of trial. <
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Robert R. (Rusty) Gunn, II: A Remembrance

By Jerry A. Buchanan
GDLA Past President
Buchanan & Land, Columbus

How doomed to failure must be
any attempt to set down in a single
writing an adequate remembrance
of the person that was and is Rusty
Gunn. It is a subject at once simple
and complex, easy and hard, funny
and sad.

Rusty Gunn departed this life on
August 10, 2015, and his passing
silenced the voice of a great man,
husband, father, grandfather,
brother, lawyer, friend, mentor,
teacher, and GDLA member and
director. He was 109 days shy of his
64th birthday, and far too young to
leave us.

Rusty loved life, and he lived the
one he was given in full measure.
He loved spending time with his
family, his friends, and his law
partners. He loved trying lawsuits,
and was exceptionally good at it.
He was likewise a great mediator,
and through South Georgia ADR,
brought to resolution hundreds of
disputes and claims without the
expense and time of trial, allowing
the litigants to get on with their
lives. He took his work in the
defense of cases seriously, but not
so much so that he thought he
should win every case. His goal was
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to get to the truth, and to obtain a
good and just result for his clients
consistent with the truth. He pur-
sued that goal vigorously.

Rusty was an expert on insur-
ance law and a specialist in the
defense of claims of bad faith made
by plaintiffs against their insurance
companies for failure to pay time-
limited policy limits demands. He
believed in his clients, and that
belief apparently rubbed off on
judges and juries. He very seldom
had a bad result.

Rusty loved to tell stories. To be
a great trial lawyer, one must be a
great story teller, and Rusty was
one of the best. And he was a
superb teacher of trial technique.
For more than 20 years, he served
on the faculty of the GDLA Trial &
Mediation Academy, and was its
Chair for several years. He was
always glad to teach young lawyers
how to be better lawyers, and better
trial lawyers in particular.

Rusty always had time to talk to
me — or at least he generously gave
me that time. He was a regular
mentor of mine. I would often call
him just to shoot the breeze, or dis-
cuss a problem case I was handling,
and I always felt better after those
calls. The problem always seemed
more manageable and less daunt-
ing than it had been before we
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His life was gentle, and the elements so mix'd in him
that Nature might stand up and say to all the world,
‘This wdas a man.” —William Shakespeare, Julius Caesar, Act V, Scene V

talked. I miss dialing that number
and talking to my friend.

Rusty was very loyal to the
GDLA, and those of us who were
fortunate enough to serve on the
faculty of the Trial & Mediation
Academy developed a special bond
with him, as we got to spend three
days a year with him at Callaway
Gardens without major interrup-
tions to conduct business. Here are
some of the comments about Rusty
from his fellow faculty members at
the Academy.

Billy Harrison: “In the 41
years that I was friends with
Rusty, I never heard him say an
unkind word about anyone. I
never had a conversation with
Rusty that he didn’t say something
funny to make me laugh.”

Douglas Burrell: “For my-
self, as one of the younger mem-
bers of the Trial & Mediation
Academy faculty, there was noth-
ing better than watching a true
master like Rusty teach young
lawyers how to try cases. I am a
better trial lawyer and person
because I had the opportunity to
teach with Rusty and to watch him
teach others the fine points of trial
practice.”

Bill Casey: “I am very sorry
Rusty is gone. He was a great
member of the Trial & Mediation
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Academy faculty. I so enjoyed his
awesome Southern accent. He
could read a phone book and make
it sound interesting.”

Past President George
Duncan: “The thought that imme-
diately comes to mind is that Rusty
was a first-rate mediator.
Mediators attend classes and sem-
inars to learn techniques on estab-
lishing rapport, building
credibility, solving problems cre-
atively and persevering. Rusty
didn’t need seminars for any of
this — it was simply who he was.”

Dick Willis: “Rusty cared -
about his clients, his cases, his col-
leagues, his staff, about the young
lawyers he mentored and the older
lawyers he worked with. He cared
about the lawyers on the other side
of his cases. He cared about judges
and the rule of law and the sacred
role of the advocate. He under-
stood that the life of a lawyer is
ultimately a life of service to oth-
ers. Every year at Callaway
Gardens, I found myself listening
to Rusty and thinking, ‘Now that is
the kind of lawyer I want to be.”

And so we bid our good friend
and brother at the bar a fond
farewell and goodbye for now.
There is no doubt that Rusty lived
his life here in such a way that he

www.gdla.org

was well prepared for
his first docket call in
the life beyond, and that
when his case was
called, he announced
boldly and confidently:
“Ready!”

Photo Memories:

1. Rusty and his beloved
wife, Brent, at The
Breakers for the 2013
GDLA Annual Meeting;
2. Rusty (right) with
fellow Academy faculty
(I-r) Jerry Buchanan,
Dick Willis and Bill
Casey; 3. Rusty in his
element as trial teacher
at Trial & Mediation
Academy; 4. Brent and
Rusty (at right)
enjoyed many Board
meetings during his
tenure. Here they are
with VP Jeff Ward and
his wife, Greer; 5. Rusty enjoyed
talking with students outside the
“classroom” during  Trial &
Mediation Academy. Here he visits
with Reneé Rainey and keynote
speaker, Court of Appeals Judge
John Ellington. 6. Rusty with
Executive Director Jennifer Davis;
7. Secretary Hall McKinley and

Page 9

Western Circuit Superior Court
Judge Lawton Stephens with
Rusty at the 2013 Annual Meeting;
8. Here is a typical scene at the
Trial & Mediation Academy hospi-
tality suite where many laughs —
and drinks — were shared: Jerry
Buchanan (in the background) has
Rusty in stitches. %
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Welcome New GDLA Members

The following have been admitted to membership in the GDLA since the last edition of the newsletter:

Tyler L. Arnold
Arnall Golden & Gregory, Atlanta

Quinn Bennett
Waldon Adelman Castilla
Hiestand & Prout, Atlanta

E. Tyron Brown
Hawkins Parnell Thackston &
Young, Atlanta

Joshua Canton
Conroy Simberg, Tallahassee, FL

Lori G. Cohen
Greenberg Traurig, Atlanta

Samuel Crochet
Hall Booth Smith, Atlanta

Joan M. Gutermuth
Hanks Brookes, Atlanta

Tracy K. (T.K.) Haff
Buckley Christopher & Haff,
Atlanta

Jared W. Heald
Bovis Kyle Burch & Medlin,
Atlanta

ShaMiracle Johnson
Law Office of John Calhoun
Harris, Jr., Atlanta

Sherida Mabon
City of Atlanta Department
of Law, Atlanta

Dara Mann
Dentons US, Atlanta

Yolvondra Martin-Brown
The Martin Law Group, Atlanta

Ryan C. Meade
Quintairos Prieto
Wood & Boyer, Atlanta

Donovan Potter
City of Atlanta Department
of Law, Atlanta

David L. Schwartz
McMickle Kurey & Branch,
Alpharetta

Paul Scott
Brown Readdick Bumgartner
Carter Strickland & Watkins,
Brunswick

Emily McLarty Shuman
Drew Eckl & Farnham, Atlanta

Victoria Christine Smith
King & Spalding, Atlanta

Courtney L. Valentine
Hunter Maclean Exley & Dunn,
Savannah

Melissa B. White
Gray Rust St. Amand Moffett &
Brieske, Atlanta

HOMEST » RELIABLE = AVAILABLE
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GDLA Files Amicus Brief: Can Plaintiffs
Unilaterally Impose Conditions of
Acceptance in Policy Limit Time Demands?

In a recent case, the GDLA took
an amicus stand where a plaintiff
unilaterally sought to impose con-
ditions of acceptance of a policy
limit time demand. Garret W.
Meader of Drew Eckl & Farnham in
Brunswick drafted the amicus
curiae brief on behalf of the GDLA
in the case of Grange Mutual
Casualty Company v. Boris
Woodard, et al, docket no. 15-
13295 before the Eleventh Circuit
Court of Appeals.

Grange involves a case of first
impression before the Eleventh
Circuit addressing policy limit time
demands. The plaintiff-appellee in
Grange was involved in a cata-
strophic car wreck which caused
the death of his daughter, who was
a passenger in his vehicle. The
driver of the other vehicle had lia-
bility insurance with Grange
Mutual Casualty Company.

The plaintiff-appellee’s attorneys
did what is customary and standard
for claimant attorneys in such a sit-
uation and sent Grange a time
demand calling for the payment of
policy limits. The time-limited
demand prominently stated that it
was an offer to settle a tort claim
pursuant to O.C.G.A § 9-11-67.1. A
paragraph within the demand pur-
portedly conditioned acceptance of
the offer on payment being made
within 10 days. However, while a
check was issued by Grange within

10 days of acceptance, a computer
glitch caused the check to be sent to
the wrong address.

The plaintiff-appellee subse-
quently took the position that its
policy limit demand had not been
accepted because payment was not
timely received. The parties filed
cross motions for summary judg-
ment and the District Court ruled
that Grange failed to accept the
demand because: (1) the plaintiff
was permitted to condition accept-
ance upon timely payment; and (2)
even though a check was issued,
payment was not made because the
plaintiff did not receive the settle-
ment proceeds within 10 days.

The GDLA argued that the
District Court erred because: (1)
the plain language of O.C.G.A. § 9-
11-67.1 expressly provides the
proper, and exclusive way to make
and accept a policy limit time
demand; and (2) notwithstanding
0.C.G.A. § 9-11-67.1, Grange prop-
erly accepted the plaintiff’'s demand
and timely made payment.

In its brief, GDLA noted that
0.C.G.A. § 9-11-67.1 was intended
to preempt disputes concerning
whether a claimant has made a
proper offer and whether an offer
has been accepted. As such, the
statute expressly provides for the
essential terms that must be
included in a valid offer and it
states that an offer must be

accepted in writing. While the
statute permits a party to require
payment within a time certain, this
requirement is a condition of per-
formance; not of acceptance.

The GDLA further argued that
permitting plaintiffs to unilaterally
impose conditions of acceptance
defeats the purpose of the statute,
which is to remove uncertainty for
making and responding to policy
limit time demands. Moreover, had
the legislature intended for a
claimant to be free to impose con-
ditions of acceptance, such a provi-
sion would have been included in
the statute. At the time of publica-
tion, the Eleventh Circuit had not
issued a ruling in the case.

The case represents the first time
since O.C.G.A. § 9-11-67.1 was
amended in 2013 that a court has
squarely addressed making and
responding to policy limit time
demands.

To read the GDLA’s amicus brief
in this case, as well as any past
briefs, visit the Members Only area
of our Website and click on
“Amicus Policy & Briefs” in the
right navigation pane.

The GDLA Amicus Committee is
chaired by Martin A. Levinson of
Hawkins Parnell Thackston &
Young in Atlanta and vice-chaired
by Mr. Meader.

See the next page for the second
amicus brief filed recently. <

GDLA’s on Social Media

Find us on Facebook and LinkedIn

by clicking the icons on our homepage at

www.gdla.org

www.gdla.org
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GDLA Files Amicus Brief in Securities

Intermediary Conversion Case

In its recent decision,
Amegy Bank, N.A. v.
Deutsche Bank
Alex.Brown, No. 14-
12568, 2015 WL
4718885 (11th Cir. Aug.
10, 2015), a split-panel of
the Eleventh Circuit Court
of Appeals affirmed the
lower court’s denial for motion
for judgment as a matter of law,
holding that a securities intermedi-
ary was not immune from liability
under O.C.G.A . § 11-8-115.

On October 20, 2015, the
Georgia Defense Lawyers
Association filed an amicus curiae
brief in support of a Petition for
Rehearing En Banc in the case.
While the Eleventh Circuit ulti-
mately denied the petition for
rehearing, this case is notable
because it raises important issues
relevant to defense lawyers in
Georgia and elsewhere.

Underlying Trial
and Split Opinion

The case arises out of the sale of
stock by a debtor, William Johnson,
in violation of a security agreement
he signed in connection with a $15
million loan from Amegy Bank. After
Johnson defaulted on the loan,
Amegy sued the securities interme-
diary, Alex.Brown, that had executed
the stock sale pursuant to instruc-
tions it had received from Johnson,
who was its client and the owner of
the stock. In addition, Amegy sued
Deutsche Bank Private Wealth
Mortgage Ltd. (“PWM?”), which also
had an outstanding loan to Johnson.
An individual named William
Rhodes — a broker at Alex.Brown
and an acquaintance of Johnson —
facilitated Johnson’s dealings with
both Alex.Brown and PWM.

At the trial level and on appeal,
Alex.Brown claimed immunity
under U.C.C. § 8-115 (codified in
Georgia as O.C.G.A. § 11-8-115),
“which insulates ‘[a] securities
intermediary that has transferred a
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financial asset’ from
‘liab[ility] to a person hav-
ing an adverse claim to
the financial asset.”

Amegy, however, argued

that this case falls within

the “collusion exception”
to immunity under § 8-115
(excepting from immunity
those securities intermediaries
that have “[a]cted in collusion with
the wrongdoer in violating the
rights of the adverse claimant.”).
Amegy claimed that Alex.Brown
unlawfully converted property by
collusion, a contention with which
the jury agreed. The jury found
compensatory damages in the
amount of $16.7 million and fur-
ther assessed punitive damages in
the amount of $201,000.

After the trial, Alex.Brown
moved for judgment as a matter of
law arguing that the evidence was
insufficient to support the jury ver-
dict on both liability and punitive
damages. The district court dis-
agreed and found, as did the major-
ity, that there was sufficient
evidence to show that as a securi-
ties intermediary Alex.Brown acted
in collusion with Johnson.

The majority summarized the
relevant issue before it as follows:
“Alex.Brown can properly be held
liable for conversion if there is suf-
ficient evidence that it (1) knew that
Johnson’s conduct constituted con-
version, and (2) gave Johnson sub-
stantial assistance or
encouragement to commit the con-
version.” Op. at p. 12 (citing
Restatement (Second) of Torts §
876(b)). The majority acknowl-
edges that there was, of course, no
direct evidence that Alex.Brown
had actual knowledge that sale of
the stock was in violation of the
security agreement that Johnson
had with Amegy. Instead, the
majority had to decide whether a
reasonable jury could infer that
Alex.Brown had actual knowledge
from the record.
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However, as summarized by the
dissenting judge, the evidence on
this point was scant:

The evidence presented at trial
included the [banks “know
your customer”] report, which
contained a reference to
Amegy’s lien on unnamed
property owned by Johnson,
and Rhodes’s testimony that he
was not aware of Amegy’s lien
on the ... stock prior to the
commencement of this litiga-
tion. The parties also presented
evidence that the redemption
of the ... partnership units and
the sale of the resulting stock
occurred while Johnson was in
default on his Amegy loan; that
Rhodes communicated with
Johnson and his assistant in
the time leading up to the sale
of the Host Hotels stock while,
at the same time, Johnson was
in contact with Amegy; that
Rhodes told his assistant that
Johnson’s account had to be set
up fast; that Rhodes sold the
stock before the certificate had
been delivered; that Rhodes
opened Johnson’s account with
the stated objectives of
“Growth” and “Capital
Appreciation” but, after the
close of the sale, the proceeds
immediately were wired to
Johnson; that Rhodes had a
long-term relationship with
Johnson; and that Rhodes
profited from the sale through
the receipt of a commission.

Op. at 31-32 (Ripple, J., dissent-
ing) (Judge Ripple of the United
States Circuit Court for the Seventh
Circuit was sitting by designation
for this case). The dissenting judge
would have reversed the lower
court’s denial of the motion for
judgment as a matter of law.

GDLA’s Amicus Curiae Brief
Because this issue is of signifi-
cant importance to members of the

www.gdla.org



GDLA (whose clients are frequently
accused of any number of creative
joint liability theories to avoid the
effects of Georgia’s abrogation of
joint and several liability), the
GDLA filed an amicus brief in sup-
port of the petition for rehearing in
the case.

The GDLA argued to the
Eleventh Circuit that, since 1998,
the Georgia General Assembly has
relieved securities intermediaries
from liability to people having
adverse claims to a financial asset
unless the intermediary “acted in
collusion with the wrongdoer in
violating the rights of the adverse
claimant.” O.C.G.A. § 11-8-115(2).
As the commentary to the Code
explains:

Faithful performance of this
role consists of following the
instructions of the customer.
It is not the role of the record-
keeper to police whether the
transactions recorded are
appropriate, so mere aware-

Amegy claimed that Alex.Brown unlawfully converted property
by collusion, a contention with which the jury agreed.

ness that the customer may
be acting wrongfully does not
itself constitute collusion.
That, of course, does not
insulate an intermediary or
broker from responsibility in
egregious cases where its
action goes beyond the ordi-
nary standards of the busi-
ness of implementing and
recording transactions, and
reaches a level of affirmative
misconduct in assisting the
customer in the commission
of a wrong. O.C.G.A. § 11-8-
115, cmt. 5 (emphasis added).

The outcome in this case, how-
ever, went against the intent of the
General Assembly by imposing lia-
bility in a circumstance where, at
best, the securities broker “should
have known” that Johnson was
committing a wrong. The majority

opinion dilutes the burden and
quantum of proof required when an
injured party seeks to hold an
alleged tortfeasor liable on a collu-
sion theory; in this instance, the
court upheld the jury verdict based
on tacit collusion supported by
negative inferences. This simply is
not what the Georgia Assembly
intended with the enactment of
0.C.G.A. § 11-8-115.

As the case posed an important
issue of Georgia Uniform
Commercial Code law, the GDLA
argued in its amicus brief that the
Eleventh Circuit should grant the
petition for rehearing and certify
the question on Georgia law to the
Georgia Supreme Court, rather
than have a divided panel of
Eleventh Circuit determine the
question. The Eleventh Circuit,
however, declined to do so. <

UNIFIED INVESTIGATIONS & SCIENCES, INC.

Unified Investigations & Scientes, Inc., is an independent forensic englineering and

investigations company which provides a spectrum.of services at competitive prices
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Justice Prevails: Supreme Court Upholds
Defendants’ Right to Seek Apportionment

By Martin A. Levinson
Hauwkins Parnell
Thackston & Young, Atlanta

When the Supreme Court of
Georgia issued its opinion in
Zaldivar v. Prickett this past sum-
mer, most people saw it as the
long-awaited answer to a key issue
regarding nonparty apportion-
ment. At last, we had received a
definitive answer from the state’s
highest court to the question of
whether a party could seek appor-
tionment of fault to a nonparty not
subject to suit due to some immu-
nity or defense. The Supreme Court
had confirmed that O.C.G.A. § 51-
12-33 says what it means and
means what it says as to parties’
right to seek apportionment of
fault to “all persons or entities who
contributed to the alleged injury or
damages, regardless of whether the
person or entity was, or could have
been, named as a party to the suit.”
Finally, parties could rely on judges
throughout the state applying the
plain language of the statute and
following the clear mandate of the
General Assembly. Right?

Well, not quite. Still pending in
the Supreme Court when it issued
its decision in Zaldivar was
another case dealing with nonparty
apportionment, Walker v. Tensor
Machinery, Ltd., Docket no.
S15Q1222. In that case, filed in the
U.S. District Court for the Northern
District of Georgia, Jock Walker
and his wife sued the companies
that manufactured and designed a
machine he was using when he was
injured at work, alleging negligent
failure to warn him of certain
safety-related defects in the
machine. The defendants, coinci-
dentally represented by GDLA
President Matt Moffett and GDLA
member Jason Hergenroether,
sought to apportion fault to
Walker’s employer, with whom
Walker already had reached a set-
tlement for workers’ compensation
benefits in relation to the accident.
Walker filed a motion in limine,
seeking to exclude evidence or
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argument regarding his employer’s
alleged fault and arguing that
0.C.G.A. § 51-12-33 did not permit
a party to seek apportionment of
fault to a nonparty employer hav-
ing statutory immunity to tort lia-
bility under O.C.G.A. § 34-9-11, the
exclusive remedy provision of the
Georgia Workers’ Compensation
Act.

At the defendants’ request, the
U.S. District Court certified this
question to the Georgia Supreme
Court:

Does O.C.G.A. § 51-12-33(c)
allow the jury to assess a
percentage of the fault to the
nonparty employer of a
plaintiff who sues a product
manufacturer and seller for
negligence in failing to warn
about a product danger,
even though the nonparty
has  immunity  under
0.C.G.A. § 34-9-11?

On April 23, 2015, the
Supreme Court accepted the certi-
fied question. The parties filed
briefs and the Court granted a
request for oral argument. On July
6, 2015, just about a week before
oral argument was set to take place
in Walker, the Supreme Court
issued its opinion in Zaldivar.
Though Zaldivar dealt specifically
with potential apportionment of
fault to a plaintiff’s employer as a
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nonparty under a theory of negli-
gent entrustment of a vehicle to the
plaintiff, the Supreme Court’s hold-
ing in that case appeared to be
much broader. Indeed, the Court
held there that under O.C.G.A. §
51-12-33(c), a jury could apportion
fault to “not only the plaintiff him-
self and defendants with liability to
the plaintiff, but also every other
tortfeasor whose commission of a
tort as against the plaintiff was a
proximate cause of his injury,
regardless of whether such tort-
feasor would have actual liability
in tort to the plaintiff.” Zaldivar v.
Prickett, 297 Ga. 589, 600 (1)
(2015) (emphasis supplied).

The Court then went on to
explain that “an affirmative
defense or immunity does not elim-
inate ‘fault’ or cut off proximate
cause, it only bars liability notwith-
standing that the ‘fault’ of the tort-
feasor was a proximate cause of the
injury in question.” Id. at 604 (2).

Though Zaldivar appeared to
answer the certified question in
Walker as well, Walker argued that
Zaldivar was distinguishable
because that case dealt with tort
liability and a purported defense to
tort liability as opposed to absolute
immunity under the Workers’
Compensation Act (WCA).
Extending Zaldivar to permit
apportionment of fault to a plain-
tiff's employer as a nonparty,

Continued on page 53
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The Facebook Grenade:
Mining Social Media For Maximum Effect

By Zach Matthews
Swift Currie McGhee & Hiers
Atlanta

Imagine this scenario: you're
defending a personal injury case
against a plaintiff with a pre-exist-
ing history of injury and exagger-
ated claims. You strongly suspect
your plaintiff is fibbing, and so you
decide to check his Facebook profile
and other social media postings.
Alas! The plaintiff’s lawyer has got-
ten there first with good advice, and
the plaintiff has set all his social
media accounts to private. What is
your next move? Do you throw in
the towel and begin bargaining
based solely on plaintiff’s sparse
medical history? Even if you were
successful in recovering damaging
social media postings, how would
you use them most effectively?

This common situation arises in
many — possibly the majority — of
personal injury defense cases these
days. Properly handled, social
media postings by or about the
plaintiff can explode like a grenade,
sinking a plaintiff’s case and result-
ing in massively decreased settle-
ment demands or a great trial
result. Improperly handled, that
grenade can explode in your own
face, potentially leading to sanc-
tions or even ethical complaints
against you, the defense lawyer.
The following are best practices to
(ethically) get the absolute most
out of your social media investiga-
tion and then use those gleanings
for maximum effect.

First and foremost, you as the
defense lawyer need to be aware of
the playing field. The major social
media websites these days are
Facebook (facebook.com); Twitter
(twitter.com); Instagram (insta-
gram.com, but primarily available
through an app); and LinkedIn
(linkedin.com), which is often use-
ful in lost income cases. Depending
on the type of case, you may also
find yourself trolling some of the
darker corners of the web, includ-
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ing Craigslist (craigslist.com), a
classifieds website; and Backpage
(backpage.com), a classifieds web-
site that spun off of Craigslist a few
years ago and is now dedicated
exclusively to human sex traffick-
ing and other such offers. (Note:
Backpage.com is decidedly not safe
for work under ordinary circum-
stances.) Occasionally you will still
encounter a plaintiff with an older
social media profile on MySpace
(myspace.com); or potentially on
new up and coming sites like
Reddit (reddit.com); Tindr
(Tindr.com), a dating website; or
even on fantasy sports pages like
DraftKings (draftkings.com).

Identifying the
Plaintiff Online

The first issue you are likely to
encounter is locating the plaintiff’s
social media profiles. While it may
be tempting to simply send an inter-
rogatory request demanding that
the plaintiff reveal his or her own
account names, this tactic can be
counterproductive. The best prac-
tice is to hold off on pursuing the
social media angle in the first round
of discovery while doing your own
investigation and preservation of
evidence first. (That way you'll be in
position to know whether a plaintiff
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is hiding or deleting certain posts in
response to your first round of
interrogatory requests).

Certain factors are always impor-
tant in a social media investigation:
first, knowing the plaintiffs name
and nickname(s), as well as his or
her location. If you're lucky, this will
be enough information to turn up the
plaintiff’s profile in a simple Google
search or a search within Facebook’s
contained environment. However,
because Facebook’s own internal
search algorithms leave much to be
desired, don’t give up if you can’t find
your plaintiff on the first pass, espe-
cially if they have a common name
like “Tom Jones” or “Sarah Smith,”
which may trigger a multitude of
Google hits. It is the rare plaintiff
indeed who has no social media
presence whatsoever these days.

Phone numbers are also valu-
able search information, which can
often lead to the most important
marker of a particular plaintiff
online: his or her favorite “handle.”
Facebook accounts are actually
linked to individual’s phone num-
bers. In a little-known trick, you
can search via the Facebook app on
a phone or tablet for a profile using
only the plaintiff's phone number.
This trick doesn’t work on the

Continued on page 48
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Document Production:
Liberal Standards vs. Reasonable Limits

By Timothy J. Buckley III & T.K. Haff
Buckley Christopher & Haff, Atlanta

One issue parties frequently dis-
agree on during litigation is what
documents the parties can request
— and receive — during discovery.
Georgia traditionally has a very lib-
eral standard for document pro-
duction, requiring parties to turn
over all non-privileged documents
and information that are relevant
to the claims or defenses of any
party in the pending action, even if
inadmissible, if they “appear rea-
sonably calculated to lead to the
discovery of admissible evidence.”
0.C.G.A. 8§ 9-11-34(a)(1) and 9-11-
26(b)(1). The Georgia Supreme
Court recently reiterated the liberal
standard for what documents can
be requested during discovery in
Bowden v. The Medical Center,
Inc., 297 Ga. 285 (2015).

In 2011, after being involved in a
car accident, Plaintiff Danielle
Bowden was taken by ambulance to
The Medical Center, Inc.’s (“TMC”)
hospital in Columbus, Ga. She
remained at the hospital for the
next three days to receive medical
treatment including surgery for a
broken leg. During her stay,
Bowden’s mother allegedly signed
an admission form that said, in rel-
evant part, that in consideration of
the services rendered to the
patient, she was individually obli-
gated to pay the account in full.
Approximately one week later,
returning for physical therapy,
Bowden also allegedly signed the
same form. Bowden, who did not
have health insurance, was ulti-
mately billed $21,409.00 for her
care, and a hospital lien in that
amount was filed against her.

In answering a lawsuit seeking to
recover that lien, Bowden filed a
cross-claim against TMC, asserting
that she was uninsured and indi-
gent at the time, and her bill was
grossly excessive. Further, she
claimed the emergency nature of
her injuries prevented her from
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making pretreatment
cost comparisons as
provided by O.C.G.A. §
31-7-11. She also denied
signing any payment
contract and argued
even if the contract had
existed, it would be
void as unconscionable,
and that TMC was
unjustly enriched. TMC
answered the counter-
claim by stating only
that the bill was “fair
and reasonable” and
that the lien was valid
and attached to any set-
tlement received by
Bowden.

During  discovery,
Bowden requested doc-
uments regarding the
amounts TMC charged
other patients with sim-
ilar injuries and finan-
cial situations, as well
as pricing agreements
for the previous three
years between TMC and
providers such as
Medicaid. TMC, in
response, provided Bowden with
records and bills relating to her
injury only. Bowden filed a motion
to compel and the trial court
granted the request for the docu-
ments on the condition that a pro-
tective order was included to
ensure confidentiality; however,
the Court of Appeals reversed,
holding that the documents
requested were not relevant to
Bowden’s claim. Bowden appealed
to the Georgia Supreme Court.

In considering the Court of
Appeals’ ruling, the Georgia
Supreme Court found three basic
flaws in its analysis. First, the Court
of Appeals concluded that if
Bowden signed a contract to pay for
her treatment then she was pre-
cluded from challenging the lien.
This was problematic because the
lien was for “reasonable charges,”
not for “whatever the patient
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agreed to pay” by signing the con-
tract for treatment. In general, hos-
pital charges, or any contract price
for goods and services does not
necessarily equal their reasonable
value, and a party entering into a
contract retains the right to ques-
tion the “reasonable value.” The
Court also noted that the lien, by
definition, was not against the
patient or guardian, but against the
cause of action relating to the
patient’s injuries. Thus, the lien
was subject to being paid by the
tortfeasor or the tortfeasor’s
insurer, neither of which were par-
ties to any contract. Second, while
0.C.G.A. § 31-9-2(a)(3) authorizes
parents to consent to medical treat-
ment for their adult child, it does
not allow for adult children to be
bound to payment terms included
in the consent contract. Similarly,

Continued on page 61
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Motions to Exclude Opposing Experts:

Be Careful What You Wish For

By William J. Martin
Hawkins Parnell
Thackston & Young, Atlanta

It has been over two decades
since the U.S Supreme Court
decided Daubert; more than 15
years since Daubert v. Merrell
Dow Pharmaceuticals, Inc., 509
U.S. 579 (1993) was codified by
Rule 702 of the Federal Rules of
Evidence; and now over a decade
since Georgia adopted Daubert as
its test for the admissibility of
expert testimony by enacting
O0.C.G.A. § 24-9-67.1. When
Georgia passed § 24-9-67.1, explic-
itly adopting the Daubert standard
for the admission of expert testi-
mony, many of the attorneys
newly-admitted to the Georgia Bar
this November did not possess a
driver’s license, much less a license
to practice law. For a generation of
young Georgia lawyers, Daubert
has always been the law. And the
practice of attempting to exclude
opposing expert testimony under
the Daubert standard has become
an ingrained part of civil litigation.

But should moving to strike an
opposing expert’s opinions be quite
so commonplace? More to the
point, does challenging the oppos-
ing expert, even when successful,
always further the ultimate goals of
a litigant? From personal experi-
ence, the process of deciding
whether to file a motion to exclude
an opposing expert should go far
beyond simply asking whether the
motion will be granted. What fol-
lows below are a few examples that
illustrate this point.

The Evolving Expert: Your
Motion to Exclude as a Guide
for Improving their Witness
Our client owned a small shop-
ping center that leased space to
retail businesses, including a
drycleaner. The plaintiffs owned a
residential lot next door. When
environmental testing revealed that
a portion of the plaintiffs’ property
was contaminated with a common
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drycleaning chemical, the plaintiffs
sued our client, alleging he was
responsible for the contamination.
By the end of discovery, there
was no evidence in the record with
respect to how, or, more impor-
tantly, when, the plaintiffs’ property
had been contaminated. Different
drycleaners had operated in the
shopping center for nearly 20 years
prior to our client’s purchase of the
property. We moved for summary
judgment. As part of their response,
plaintiffs submitted the affidavit of
an expert geologist and environ-
mental engineer. After deposing
plaintiffs’ expert, we immediately
moved to strike his affidavit under
0.C.G.A. § 24-9-67.1. The strategy
was simple: Get rid of the expert’s
causation and damages opinions,
and win on summary judgment.
What followed was anything but
simple. First, the court denied our
summary judgment motion before
issuing a ruling on our Daubert
motion, relying in part on the opin-
ions of plaintiffs’ expert in finding
there were genuine issues of fact to
be tried. The parties then engaged
in a sequence of revised and
expanded testimony, supplemental
motions, expert testing, and hear-
ings. Every time we raised new
arguments in favor of striking their
expert’s testimony, plaintiffs would

Page 22

submit a supplemental affidavit
attempting to correct the flaws we
had just pointed out. Over the next
two and a half years, their expert
would execute four separate affi-
davits. The case would eventually
resolve, after more than five years
of litigation. The court never did
rule on our motion to strike the
plaintiffs’ expert.

The case is a good reminder to
always consider your audience. In
this instance, we had a judge who
simply did not want to rule on the
Daubert motion one way or the
other. No matter what we did to try
and force a decision, there was
always another continuance or
some other delay that gave plain-
tiffs the chance to amend and
revise their expert’s testimony.
Worse, the entire process was actu-
ally making the plaintiffs’ expert a
stronger witness. He became more
familiar with the factual evidence.
He dug up studies and references to
support what had been seemingly
baseless opinions. He performed
tests on his own, rather than simply
relying on previous tests performed
by others. He consulted with other
experts. And with each new affi-
davit, and each subsequent turn on
the witness stand, he learned to
deliver his opinions in language
that made him less susceptible to
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attack. Not only had we failed to
knock out the only evidence keep-
ing us from summary judgment,
but also over time we had actually
“coached up” the opposing expert.

Just Because They Put the
Ball on a Tee, Doesn’t Mean
You Should Take a Swing

Our client was a used car dealer
who provided a loaner car to the
plaintiff, whose recently purchased
vehicle was in the shop for service.
Plaintiff got in a wreck, and filed suit
alleging the accident had been
caused by malfunctioning brakes.
Her theory was that our client’s
service department had negligently
maintained the loaner vehicle and
damaged the brake caliper during a
brake replacement.  Plaintiff
retained an accident investigator to
provide the key causation testi-
mony.

As soon as the expert gave his
first deposition, the motion to
strike began writing itself. He
worked just part-time as an acci-
dent investigator, while working 40
hours a week stocking shelves and
managing deliveries for a retail
store. He was not an engineer or an
auto mechanic, and had no experi-
ence designing, manufacturing,
maintaining, or testing brake sys-
tems like the one involved in the
accident. During his deposition, he
would list all of the facts he was
required to consider in evaluating
various aspects of the accident,
then freely admit that he had no
knowledge as to any of those facts.
For example, he admitted to not
doing a survey of the weather or
roadway conditions present at the
time of the accident, even though
he acknowledged these factors as
the most significant with respect to
his opinion that the plaintiff’s vehi-
cle hydroplaned. When asked why
he had not looked at these factors,
he volunteered that he did not
think he was qualified to do so.

We filed a motion for summary
judgment and moved to strike the
expert’s testimony in its entirety.
After response and reply briefs, and
a second deposition of the expert,
the court set the Daubert motion
for a hearing. Plaintiff’s expert per-
formed just as badly at the hearing
as he had during his depositions,
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and the judge openly questioned
his qualifications while he was on
the stand.

The court granted our Daubert
motion, but refrained from award-
ing us summary judgment. We
faced a brand new concern: had we
just forced plaintiff’s counsel to go
out and find a better expert?
Plaintiff’s first expert had been so
inept, and such a poor witness, that
he really seemed to actively hurt
the plaintiff’s case every time he
performed a test or opened his
mouth. If we had to try the case to a
jury, isn’t this exactly the “expert”
on which we wanted our opponents
to rely?

Practical Considerations

These examples illustrate the
motion to exclude an opposing
expert will sometimes have unfore-
seen consequences — even when the
motion is granted. What can
defense lawyers do to reduce the
risk that such unintended effects
will adversely impact our client’s
case? Better yet, how can we most
effectively position our case to
maximize the impact of a well-
founded Daubert motion? Below
are some tips:

1. Know your Judge.
Educate your Judge.

It borders on the cliché but, if
you anticipate your case will
involve significant pre-trial motion
practice, you need to know more
about the assigned judge than her
general pro-plaintiff/pro-defen-
dant leanings or the nature of her
practice before joining the bench.
For instance, in the drycleaners
case, perhaps we could have dis-
covered that our judge had a ten-
dency to delay ruling on motions
for long periods of time in order to
pressure the parties into settle-
ment. In the brake caliper case, we
learned early on that our judge had
never presided over a Daubert
motion in a civil case. That
informed our strategy moving for-
ward — from requesting oral argu-
ment, to the depth and detail of our
briefs, to the early engagement of
our own experts to serve as consult-
ants and testifying witnesses in
support of our motion to exclude.
Develop a network outside the four
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walls of your firm, and outside your
home city, of attorneys who can
give you first-hand information
about a particular judge. GDLA is a
great place to start whether by
sending an e-blast or contacting a
lawyer directly who works in a par-
ticular city.

If you are in front of a judge who
has limited experience with a
motion to exclude expert opinion
testimony, make sure you educate
the court on the procedure, as well
as the substantive law. In the
drycleaners case, we would have
benefited greatly from later-
decided cases like An v. Active Pest
Control South, Inc., 313 Ga. App.
110 (2011) and Burroughs wv.
Mitchell County, 313 Ga. App. 8
(2011), where the Court of Appeals
reversed and remanded the trial
court’s decisions on summary judg-
ment made without rulings on
pending Daubert motions.

2. Get it in Writing.

Even if your judge doesn’t
require a scheduling order, they are
generally a good idea in cases that
will involve experts and pre-trial
motions. Commit — and get your
opponent to commit — to hard
deadlines for expert disclosures
and expert discovery. Include dates
for a Daubert hearing before the
court. Even if you're in state court,
insist on advance production of all
expert reports in compliance with
Rule 26. Of course, the judge
always has discretion to extend
time or shift deadlines, but a
clearly-worded consent scheduling
order and mandatory Rule 26
report can help limit the surprises
and keep your case on course.

3. Keep an Honest
Perspective.

What is best for your case at the
motion stage may not be the same
thing as what is best for your case at
trial. While motions to exclude
opposing expert testimony fre-
quently accompany dispositive
motions, their effects extend right
up through the trial of the case and
beyond. In the brake caliper case,
we filed the motion to strike their
expert’s testimony because we felt
the exclusion of his opinions

Continued on page 32
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Testing in the Context of Litigation

By Haskell Beckham, Ph.D., and
Eric Guyer, Ph.D., P.E.
Exponent, Inc.

Legal disputes often involve
issues in which scientific or engi-
neering analysis can provide useful
or even critical insight and support.
Scientists and engineers who con-
duct such analyses generally follow
the scientific method or the engi-
neering design process to develop
an understanding of the issues in
dispute.

The scientific method is, in brief,
a process through which observa-
tions are made, hypotheses are for-
mulated, tests are developed and
conducted to examine the hypothe-
ses, and the hypotheses are
accepted, altered, or rejected
accordingly until the point that the
conclusion most consistent with the
available data can be reached.

When a past incident is being
examined, this process is meant to
help determine the most likely his-
torical reconstruction of events.
However, since the circumstances
associated with a particular legal
dispute can be multifaceted and the
physical evidence unique, the test-
ing required to “reveal reality” will
be specific and can be quite com-
plex.

In many cases, such testing will
not have been performed previ-
ously, and, therefore, may not be
readily recognized as admissible in
some courts.! The perception is that
since a test is novel, it should be
excluded. However, this perception
is erroneous.2

In Daubert et al. v Merrell Dow
Pharmaceuticals, Inc.,3 the
Supreme Court of the United States
established a nonexclusive list of
factors to be used as a guide, as
opposed to an explicit list, for trial
courts to consider in assessing the
admissibility of scientific expert
testimony. This list includes: has
the technique or theory been tested,
what is the rate of error, were con-
trols or standards employed, is it
generally accepted within the scien-
tific community, and has it been
peer reviewed.4 The overriding
concept is to keep results and opin-
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On January 18, 2015, the New England Patriots beat the
Indianapolis Colts in the AFC Championship Game. After
the game, reports of the use of underinflated footballs by
the Patriots appeared in the press. An investigation was
launched, including engineering and scientific analysis.

ions based on junk science out of
the courtroom and make sure the
expert’s testimony is relevant and
has a reliable foundation.

While standardized test methods
exist for a large variety of products,
materials, and circumstances for
which the answers to these ques-
tions are known or are straightfor-
ward to determine, in cases
requiring novel, nonstandard test-
ing the answers to these questions
may not be obvious initially. A cus-
tomary belief among some is that a
standardized test should always be
used; indeed, experts are often crit-
icized if they do not employ stan-
dard tests in their analyses.
However, in cases where a stan-
dardized test does not fit the spe-
cific details of a matter, it can be
appropriate and often necessary to
develop a customized test that will
more accurately reflect the circum-
stances of the litigation.

Expanding the testing options
through customization can lead to
the generation of more relevant
data and opinions for the court to
consider. To be consistent with the
scientific method, a customized test
must be carefully designed to
address a hypothesis, and the meth-
ods must be documented specifi-
cally enough so that another
qualified party could repeat the
test. To explore this further, it is
helpful to consider how standard-
ized tests are developed.

Standard test methods are those
that have been accepted by a pro-
fessional community following an
established, rigorous, and often
prolonged consensus-based process.
Examples of such entities are the
American Society for Testing and
Materials International (ASTM
International), Underwriters
Laboratories (UL), and the National
Fire Protection Association (NFPA).
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Figure 1. Photograph of a football
being compressed to a 650-pound load
in a test that was designed to simulate
the effect of an aspect of game use.

These associations are typically
composed of professionals from
industry, academia, and govern-
ment laboratories who self-select
into various divisions or commit-
tees depending on their profes-
sional, personal, and business
interests. Standard test methods
are developed within committees
and cannot be accepted until there
is a consensus of the committee
members. Because of the consensus
process through which they are
developed, standard tests often
meet the criteria set forth in
Daubert for scientific reliability.
They are peer reviewed, they typi-
cally prescribe the use of controls
and include an assessment of error
rate, and they are generally
accepted within a scientific commu-
nity. Thus, appropriately selected
standard tests can nearly always be
integrated into a scientific or engi-
neering analysis in support of litiga-
tion. Still, there may be times when
evidence or exemplars may not be

Continued on page 56
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Avoiding Poindexter: Effective Selection of
Experts for Defense of Construction Cases

By Ryan T. Chancey, Ph.D., P.E.
Nelson Forensics

Experts in litigation assist the
trier of fact in understanding tech-
nical issues and provide profes-
sional opinions regarding relevant
facets of those issues. In construc-
tion cases, the effective selection
and use of expert witnesses in the
fields of engineering and architec-
ture can make or break your case.
The efficacy of an expert witness
lies in his/her qualifications, expe-
rience, communication skills, and
interpersonal appeal.

For the defense, being able to
utilize one’s own expert to defend
one’s position and effectively chal-
lenge or disqualify the plaintiffs
expert witness can eviscerate a case
to allow for either early resolution
or a defense verdict. To ensure
effective utilization of an expert
witness to present a solid case and
challenge opposing expert wit-
nesses, careful analysis of expert
selection must begin early. If you've
ever spent much time with engi-
neers or architects, you'll agree that
finding one with the aforemen-
tioned diverse skill set can try the
patience of the placid.

The hiring attorney should hold
the prospective expert to a stan-
dard set of minimum qualifica-
tions. First, the expert engineer or
architect must be registered with
the appropriate licensing board
over his/her profession in the juris-
diction where the property subject
of the litigation is located. This is
not only a responsible practice;
many states consider diagnostic
and forensic engineering and archi-
tecture, including preparation of
expert reports and delivery of
expert testimony, as professional
practice. Holding a license in
another jurisdiction is not suffi-
cient, essentially discredits your
expert, and could result in discipli-
nary action by the licensing author-
ity having jurisdiction.
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Your expert witness should pos-
sess the following: (a) solid com-
mand of technical fundamentals
relevant to the technical issues
peculiar to the project; (b) familiar-
ity and practical experience with
the type of project and relevant
trades at issue; (c¢) understanding
of the customs and practices of the
community of professionals
involved with similar projects in
similar conditions at the time of
construction; and (d) familiarity
with different types of design and
construction contracts at issue and
the contractual obligations such
contracts create.

Selection of the proper disci-
pline of your expert is critical —
sometimes you don’t simply “need
an engineer,” as callers to the
author’s office routinely proclaim.
Does your problem involve the
inability of a building to support
loads? Does the building vibrate
excessively? Are the heating or air
conditioning systems, and thus the
ability of the building to “breathe,”
compromised? Do issues exist with
the building’s electrical systems or
lighting? Does the building leak?
Has poor coordination of trades
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during construction caused chaos
and an inferior finished product?
For each of these perils, a specific
discipline of building science pro-
fessional is necessary, be it a struc-
tural  engineer, mechanical
engineer, electrical engineer, or an
architect. Vet properly, and choose
wisely.

The expert’s investigation and
ultimate opinions on a wide variety
of technical issues related to
design, construction, codes, stan-
dards, practices, and contracts can
substantially impact the outcome
of a case. The expert must be able
to develop valid opinions, based on
the facts, supported by qualified
and quantified data and accepted
industry literature and methods, in
conjunction with his or her analy-
sis. Your expert should have experi-
ence in the design, analysis, and/or
construction administration of the
same or similar construction issue
which is subject to the case.

For example, a respected,
renowned, properly licensed archi-
tect who specializes in contract
negotiations and specification writ-
ing will be an ineffective expert in a

Continued on page 62
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Understanding the Challenges of Child
Car Seat Use, Fit, and Compatibility

By Tara T. Amenson
S-E-A, Ltd.

Considering the myriad of crash
modes occurring in the real world,
child car seat design engineers are
continuously working to improve
the safety of children, just as vehi-
cle manufacturers are striving to
improve the safety of a variety of
occupants, including children. Due
to design constraints at both levels,
there are times when even the best
designs are not optimally compati-
ble with one another. Coupled with
this is the risk associated with
improper use of the car seats.
According to Safe Kids Worldwide,
correctly using child car seats can
reduce the risk of death by as much
as 771 percent.

The National Highway Traffic
Safety Administration (NHTSA)
reported of the children in the
United States 14 years and younger,
an average of three were killed and
642 injured every day as a result of
motor vehicle crashes during 2012.
Child injuries and fatalities from
motor vehicle crashes can be miti-
gated through proper use, fit, and
vehicle compatibility of child car
seats. For this reason, during an
accident investigation, these fea-
tures must be evaluated and
assessed in order to evaluate a car
seat’s design and performance
forensically relative to the specific
accident outcome.

Research by NHTSA and Safe
Kids Worldwide has shown the
proper type of seat depends on the
child’s age, height, weight, and type
of vehicle in which they frequently
travel. To mitigate child injuries
during a crash, the child seat must
fit the child correctly, the child seat
must be secured properly in the
vehicle, and the child must be prop-
erly restrained in the child seat.
Safe Kids recently reported 73 per-
cent of car seats are not used or
installed correctly. If a parent has
any questions or concerns about
proper use or vehicle compatibility,
certified child passenger safety
technicians (CPST) are able to help
at car seat inspection events hosted
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by Safe Kids. These events are held
throughout the year, across the
country, at local police and fire sta-
tions, children’s hospitals, and
Departments of Public Health.

To address the increasing chal-
lenges parents are having with
child seat use and vehicle compati-
bility, the NHTSA developed an
Ease of Use rating program. The
rating program is based on individ-
ual assessments of four categories,
including the evaluation of label
content and clarity, evaluation of
the installation instructions for the
car seat, ease of use of the features
to secure the child correctly in the
restraint, and vehicle installation
features. The Ease of Use program
assigns one to five stars for each
category. Five stars correlates to
excellent features in a particular
category. Consumers who fre-
quently install their child’s car seat
in multiple vehicles would want a
five star rating in the vehicle instal-
lation feature category, whereas
parents who rarely remove their
child’s car seat from their vehicle
may find a lower rating of one to
two stars acceptable.

Unfortunately, the Ease of Use
ratings do not address vehicle com-
patibility, but many child seat
retailers will allow consumers to
install the seat in their vehicle
before purchasing.

Passenger vehicles made on or
after September 1, 2002, are
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equipped with a LATCH (Lower
Anchors and Tethers for Children)
system that was developed to make
it easier to install child car seats.
While installing a car seat with
seatbelts or LATCH will provide the
same level of protection to the
child; the most important factor is
to be sure the child seat is correctly
installed in the vehicle, regardless
of the installation method used. It
is recommended that only one sys-
tem be used at a time, LATCH or
seat belt, because there is no evi-
dence to suggest the use of both
attachment systems provides addi-
tional protection. The LATCH sys-
tem consists of two clips or hooks
that attach to lower anchors located
in the back seat where the seat back
and seat cushions meet. A top
tether anchor is commonly located
behind the seat and can be used
when installing the car seat with
the LATCH system or seat belt.
When to use the top tether is a
common source of confusion for
parents. The top tether improves
the safety of all forward-facing
child car seats whether they are
installed using the lower anchors or
seat belt.

Child car seat vehicle compatibil-
ity, proper use, and fit continue to
be obstacles many parents struggle
to overcome. There are no clear
guidelines describing which car
seat designs are best suited for a

Continued on page 40
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Taking Advantage of Jurors’ Decision-Making Shortcuts

Continued from page 1

What is the Availability Bias?

When people are faced with
complex or unfamiliar information,
they tend to use cognitive heuris-
tics to process the information and
make decisions. Cognitive heuris-
tics are mental shortcuts people
rely on to simplify decision-making
tasks. Availability bias is one of the
cognitive shortcuts that people use
in everyday life and that jurors use
when deciding cases. People are
more heavily influenced by infor-
mation that is more available to
them, meaning that it can be easily
brought to mind and accessed.
Availability bias occurs when peo-
ple are biased toward information
that is more available/accessible to
them and rely on that information
more than other content.

When certain facts are made
more available to jurors, this influ-
ences how they formulate the story
of the case. The first way to make
information more available to
jurors is by enriching certain facts,
perceptions, or evidence. This
entails focusing your story more
heavily on the facts and evidence
that you want the jurors to focus
on, while minimizing how much
you bring up evidence that you do
not want jurors to focus on when
deciding the case (e.g., your client’s
conduct, weak arguments/evidence
that expose your client). The other
way to take advantage of the avail-
ability bias is to properly order the
issues by first discussing the facts
you want more available first and
saving the defense of facts that are
unfavorable to your case until
much later, if at all.

Essentially, you want to enrich
early in the narrative your case
information that is unfavorable to
the plaintiff as jurors construct
their own version of events. In con-
trast, you want to minimize the
availability of unfavorable facts
that focus on your client’s conduct
in order to potentially reduce how
much jurors rely on that informa-
tion in formulating their early
“story” of the case.

Georgia Defense Lawyer Winter 2016

Why You Should Care about
the Availability Bias

Jurors’ verdict decisions gener-
ally revolve around the notion of
determining which parties are
responsible for an incident that
caused the harm alleged by a plain-
tiff. This creates a group dynamic
in which jurors’ discussions are
usually dominated by criticisms of
the parties to decide who is to
blame. Therefore, the more avail-
able a party is to the jurors, the
more available it is for jurors to
criticize.

You can take advantage of the
availability bias by making the
plaintiff and other parties more
available to jurors’ criticisms than
your own client. This entails telling
jurors a story that is shaped around
the plaintiff’s (or third parties’) role
in the incident and establishing the
story with specific facts (even
minor factoids) that lead the jurors
to blame the plaintiff or third party.
For example, you can enrich the
plaintiff’s background by dis-
cussing how he was knowledgeable
about and had control over the
actions that caused the outcome or
led to the events that caused the
incident. You can discuss third par-
ties’ roles and how their conduct
may have influenced the outcome.
You can point to potential alternate
causes that explain the outcome
outside of your client’s conduct.

The moral is that you want
jurors thinking about the plaintiff’s
role/conduct (e.g., actions leading
up to the incident, health back-
ground, potential exposure to other
sources, due diligence) and roles of
other parties rather than your
client’s role. The order and richness
of your case story matters in order
to achieve this goal. You want to
talk about these issues first and
foremost in opening statements to
make them available in jurors’
minds. This will allow jurors to
think about this information when
they hear from the witnesses, and
then the jurors can easily access it
again during deliberations to argue
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on your behalf. This way the initial
“story of the case” that all jurors
formulate during opening state-
ments will be more likely to contain
a narrative that places the plaintiff
and/or third parties in the best
position to have prevented the inci-
dent/outcome that is the subject of
the lawsuit. The goal is not to have
jurors talking about your client
during deliberations, and instead,
you want them focusing their atten-
tion on the opposing side and third
parties.

It is important to note that when
discussing these issues, you must
approach them gingerly and not
sound like a full attack on the plain-
tiff. Instead, you are simply provid-
ing jurors with the facts they need
to blame the plaintiff on their own
accord.

Putting the Availability Bias
to the Test: An Experiment

Since lawyers often find this
advice  counterintuitive, the
authors of this article conducted an
experiment to test this theory.

We had 80 respondents read
either a medical malpractice or a
construction contract lawsuit sce-
nario in which they first read a brief
neutral summary of the case, fol-
lowed by a short argumentative
plaintiff narrative, and then a short
argumentative defense narrative.
Within each scenario, the content
of the defense’s narrative remained
the same, but the order varied. Half
of the jurors heard the defense nar-
rative begin with discussing the
plaintiff’s conduct, whereas the
other half of the jurors heard the
defense narrative start with
defending the defendants’ conduct.

After reading the scenario,
jurors answered questions about
their desires to compensate the
plaintiff and punish the defendant,
and how much fault they would
assign the plaintiff and defendant
(out of 100 percent).

The results of the experiment
confirmed the availability bias
works to shift blame onto the plain-
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tiff when information regarding the
plaintiff’s background, knowledge,
and control over the incident at
issue are made more available. In
both scenarios, the defendant fared
better when the defense story
began with the plaintiffs conduct
rather than the defendant’s con-
duct.

For the medical malpractice sce-
nario, jurors heard about a wrong-
ful death lawsuit against a doctor
and hospital.

Jurors assigned more than half
of the fault (57.9 percent) to the
plaintiff when the plaintiff’s con-
duct was discussed first. In con-
trast, jurors assigned less than half
of the fault (44.14 percent) to the
plaintiff when the defendants’ con-
duct was discussed first. This
demonstrated that the more avail-
able the party was to the jurors, the
more likely the jurors were to
blame that party. (See figure 1.)

When the plaintiff’s conduct
was discussed first, jurors had a
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Figure 4: Construction Scenario — Desire Measures
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weaker desire to compensate the
plaintiff and punish the defendants
compared to when the defendants’
conduct was discussed first. When
the defendants’ conduct was first,
this approach made criticizing the
defendant readily available to
jurors resulting in them wanting to
punish the doctor and hospital
more, as well as increasing the
jurors’ desire to compensate the
plaintiff. (See figure 2.)

These results demonstrate that
the defendants were able to suc-
cessfully reduce their blame, as well
as jurors’ desires to compensate the
plaintiff and punish the defen-
dants, by focusing first on the
plaintiff’s failure to take care of her
health and discussing her
unhealthy lifestyle.

For the construction scenario,
jurors heard about a contract dis-
pute between a property manage-
ment company and a construction
company.
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Jurors assigned nearly half of the
fault (49.25 percent) to the plaintiff
when the plaintiff's conduct was dis-
cussed first. In contrast, jurors
assigned only 41.75 percent of the
fault to the plaintiff when the defen-
dant’s conduct was discussed first.
Therefore, jurors increased how
much they blamed the plaintiff
when the plaintiff was more avail-
able to them. (See figure 3.)

When the plaintiff’s conduct
was discussed first, jurors had a
weaker desire to compensate the
plaintiff and punish the defendant
compared to when the defendant’s
conduct was discussed first. As
with the medical malpractice sce-
nario, discussing the defendant’s
conduct first made the defendant
readily available for jurors to criti-
cize it. This led jurors to have an
increased desire to punish the
defendant and compensate the
plaintiff. (See figure 4.)

These results demonstrate that
the construction company defen-

Georgia Defense Lawyer Winter 2016



dant was able to successfully
reduce its blame, as well as jurors’
desires to compensate the property
management plaintiff and punish
the defendant, by focusing on the
plaintiff’s knowledge of poor envi-
ronmental conditions and its
choice to use cheaper materials.

These studies demonstrate that
defense attorneys can effectively
utilize the availability bias in nearly
any type of case as it was success-
fully utilized in both a highly emo-
tional case (medical malpractice
involving the death of an individ-
ual) and a business case (contract
dispute between two companies).
While we varied only the order of
the narratives in this study
because of their brevity, for an
hour-long opening statement,
both the order and richness matter
to take full advantage of the avail-
ability bias. «

Alayna Jehle is a jury
and trial consultant
with GDLA Platinum
Sponsor R&D Strategic
Solutions, and has spe-
cialized in jury deci-
sion-making for over 10 years. She
earned a Ph.D. from the
Interdisciplinary Social Psychology
program at the University of
Nevada, Reno. Throughout her
academic and professional career,
she has conducted research on
juror and victim behavior. Dr.
Jehle has worked with clients to
develop case themes and the most
effective arguments for all types of
civil litigation, including contracts,
product liability, insurance, toxic
tort, securities fraud, intellectual
property, and antitrust. She also
has a special expertise in forming
Jjuror profiles for voir dire and jury
selection.

Be Careful What You Wish For

Continued from page 23

Rick R. Fuentes is a
founding partner of
R&D Strategic Solutions.
He has specialized in
jury behavior and deci-

] sion- making and the
evaluation of complex evidence for
over 25 years. Dr. Fuentes has a
Master’s Degree in Counseling
Psychology from the University of
Georgia, and a Master’s Degree
and Ph.D. in Applied Psychology
from Texas A&M University. He
has worked with trial teams on
hundreds of civil and criminal
cases involving issues of tort, con-
tracts, anti-trust, intellectual prop-
erty, product liability, and
professional malpractice. Through
the use of focus groups, mock trials
and surveys, he assists trial attor-
neys and in-house counsel in the
development of persuasive jury
messages and themes, witness
preparation, jury selection and
case valuation.

strengthened our motion for sum-
mary judgment. When the expert
was struck, but the summary judg-
ment denied, we were forced to con-
sider how a new expert, and
potentially new plaintiff’s counsel,
might prosecute the claims against
our client based on the same record.

No one wins every dispositive
motion. In making decisions with
respect to expert discovery and
motions to exclude, you have to look
beyond the motions stage of the
case and consider the possible ram-
ifications of your expert witness
strategy if the case proceeds to trial.

4. Be Careful What
You Wish For.

Perhaps most importantly, we
should think more about whether
challenging an opposing expert
under Daubert will lead to a better
result for the client. In certain situa-
tions, the expert opinion is so essen-
tial to the plaintiff’s case that the
fight over admissibility versus exclu-
sion practically becomes a disposi-
tive motion on liability in and of
itself. If striking the opinion evi-
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dence would almost certainly mean
a subsequent dismissal or summary
judgment, then it makes more sense
to aggressively pursue the exclusion.

But if the record is such that a
judge could grant the motion to
strike and still let the case past sum-
mary judgment, then defense coun-
sel should consider whether the
benefit of filing the motion out-
weighs the potential risks. You
could wind up opening the door for
the plaintiff to replace a poor wit-
ness with a more effective expert.
Or, your motion could simply serve
to educate the opposing expert on
how to improve his testimony.
Neither outcome makes the case
easier to defend at trial.

Conclusion

0.C.G.A. § 24-9-67.1 is a useful
tool for litigators encountering
opposing experts, and one that can
be very effectively coupled with a
motion for summary judgment or a
motion to dismiss. But whether or
not to employ § 24-9-67.1 in seeking
to exclude expert opinion testimony
is a decision that demands an hon-
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est assessment of your case and
careful consideration of a number of
factors. Even a successful motion to
exclude can have an unanticipated —
and negative — impact on your
defense of a case. Taking proactive
measures early in the litigation
process (developing specific infor-
mation on the judge, getting a
detailed scheduling order in place,
etc.) and maintaining an “all the
way through trial” perspective of
your case can help you avoid sur-
prises and obtain the best outcome
for your client.<*

William J. (Will)
Martin is an associate
with Hawkins Parnell
Thackston & Young in
Atlanta. He practices
primarily in the areas
of product liability, toxic tort, and
premises liability. Mr. Martin has
defended businesses, individuals,
and their insurers in tort and con-
tract litigation since joining the
Georgia Bar in 2006.
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Business/Commercial Litigation

Case Law Update

By Henry D. Fellows, Jr.
Fellows LaBriola, Atlanta

Chemence Medical Products,
Inc. v. Medline Industries,
Inc. 2015 WL 630400, __
F.Supp.3d ____ (N.D. Ga.
Feb. 12, 2015)

The U.S. District Court for the
Northern District of Georgia held
that the purchaser in a supply agree-
ment properly exercised its right to
terminate the supply agreement fol-
lowing the supplier’s improper
imposition of a medical device tax,
which the Court had previously held
was a price increase not permitted
under the supply agreement.

Medline is the largest distributor
of healthcare products and supplies in
the United States. Chemence Medical
Products, Inc., is a manufacturer of
surgical medical adhesives.
Chemence sought damages in excess
of $300 million for alleged breach of
contract by Medline. On August 1,
2010, the parties entered into a
Supply Agreement (“the Agreement”)
pursuant to which Chemence would
supply a surgical closure adhesive to
Medline. The Agreement provided
that Chemence would supply “a 2-
octyl cyanoacrylate surgical closure
adhesive with the exact specifica-
tions, or substantially similar spec-
ifications” as those set forth in the
Agreement. Chemence sold that
product to Medline under the trade
name Octylseal, but also manufac-
tured the same product under two
other names — Derma+Flex QS
and Sure+Close II — consistent
with the Agreement.

The Agreement’s terms required
Medline to pay Chemence certain
amounts upon FDA approval of the
product and upon execution of the
Agreement. Medline was required to
purchase a minimum annual amount
of the product and, as long as
Medline met that requirement,
Chemence was required to supply the
product for a fixed transfer price of
$5.50 through December 31, 2012.
After that date, Chemence could
increase the transfer price annually to
reflect changes in raw material, labor
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costs, and manufacturing, provided
that it gave Medline 30 days’
notice. The Agreement then gave
Medline the right to reject price
increases and terminate the con-
tract upon 30 days’ notice.

In late November 2012,
Chemence notified Medline that sales
of Octylseal could be subject to a 2.3
percent federal excise tax on medical
devices under the Affordable Care
Act. A month later, Chemence
informed Medline that it would add
13 cents per unit to the cost of
Octylseal as a charge for the excise
tax. Medline responded that it did not
believe that the Agreement permitted
the excise tax to be passed on to it,
and Medline rejected the increase in
price as an impermissible increase in
cost under the Agreement.

On February 13, 2013, Chemence
filed a declaratory judgment action
against Medline seeking a declara-
tory judgment as to whether the tax
was a federally-mandated payment
or a permissible price increase. On
February 19, 2013, Medline notified
Chemence that it would terminate
the Agreement in 30 days.
Chemence responded by amending
its civil action to assert a breach of
contract claim, seeking in excess of
$300 million from Medline.

Medline initially moved for partial
summary judgment on the pleadings,
which the Court granted, thereby
establishing the legal precedent that
the medical device excise tax con-
tained in the Affordable Care Act
applies only to manufacturers of
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medical products and not distribu-
tors of medical products. Chemence
Medical Products, Inc. v. Medline
Industries, Inc., 989 F.Supp. 1349
(N.D. Ga. 2013). The Court reasoned
that the excise tax did not qualify
either as a permissible price increase
under the Agreement or a federally-
mandated payment.

Following substantial document
and deposition discovery, both par-
ties moved for summary judgment
on Chemence’s remaining breach of
contract claim. The Court granted
Medline’s motion for summary judg-
ment and denied Chemence’s
motion for summary judgment.
Chemence Medical Products, Inc. v.
Medline Industries, Inc., 2015 WL
630400, F.Supp.3d___ (N.D.
Ga. Feb. 12, 2015). The Court held:

“This Court finds that Medline
did not breach the Agreement by giv-
ing a notice of termination following
Chemence’s attempt to impose the
excise tax. Where a party simply
exercises its rights under a contract,
there is no breach of that contract.
The plain language of the contract
allows Medline to terminate the
Agreement following the imposition
of a price increase. Here, it is undis-
puted that the tax would increase the
amount paid by Medline to
Chemence. Additionally, Chemence
gave 30 days’ notice before imposing
the tax, as required by Section 5.6 of
the Agreement — the section govern-
ing price increases. Chemence also
stated that the tax would have the
same effect as a price increase.
Chemence cannot have it both ways.
It treated the imposition of the tax
like a price increase, and Medline
responded by exercising its rights
under the Agreement in the case of a
price increase. Chemence cannot
now argue that Medline breached
the Agreement when Medline simply
responded to Chemence’s actions as
allowed under that contract ... . This
Court therefore finds that Medline
did not breach the contract by exer-
cising its right to terminate following
notice of a price increase.” %
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Mass Torts

Case Law Update

3

By Todd E. Schwartz, SLS Chair 'i"{
Lewis Brisbois Bisgaard & Smith, Atlanta FiY

Fletcher v. Water Applications
JE-025 Distribution Group, et
al., Court of Appeals of Georgia,
A15A0527 (July 16, 2015)

In this asbestos exposure case,
the Court of Appeals affirmed in
part and reversed in part the State
Court of Thomas County’s grant of
summary judgment to Defendants
Water Applications Distribution
Group, Inc. (“Water Applications”)
and CertainTeed Corporation
(“CertainTeed”). The plaintiff, Ms.
Fletcher, alleged that exposure to
asbestos from these defendants’
products contributed to her con-
tracting mesothelioma.

Ms. Fletcher claimed exposure
between 1960 and 1977 while
repeatedly laundering dusty work
clothes that had come in contact
with asbestos-containing cement
pipe that her father had worn. Her
father was employed by the City of
Thomasville Water & Light
Department from 1948 until his
retirement in 1983. During this
time, his primary work duty was
handling, cutting, installation and
repair of water pipe. A co-worker
testified that the father worked
with CertainTeed asbestos cement
pipe. The pipe was sold to the City
of Thomasville Water & Light
Department by Davis Meter &
Supply Company, the predecessor
to Water Applications.

Both CertainTeed and Water
Applications filed Motions for
Summary Judgment on all causes
of action asserted by Plaintiff on
the grounds that they did not owe
the plaintiff a duty of care because
she was neither a user nor a con-
sumer of the product at issue and
the Defendants “could not have
reasonably foreseen that she would
be affected by their product.” The
trial court granted summary judg-
ment to both Defendants. The
plaintiff appealed.

The Court of Appeals considered
each Defendant’s duties separately.
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As to CertainTeed, the manufac-
turer of the asbestos cement pipe,
the Court of Appeals determined
that plaintiff's Complaint did not
set forth a claim for a manufactur-
ing defect in the pipe because
Plaintiff claimed that all of
CertainTeed’s asbestos cement pipe
was defective since it used asbestos
as an ingredient in the product. The
trial court properly granted sum-
mary judgment to CertainTeed on
that claim. However, the Court of
Appeals concluded the trial court
erred in granting summary judg-
ment as to Plaintiff’s design defect
claim. In reaching this decision, the
Court of Appeals decided that the
Supreme Court of Georgia’s hold-
ing in CSX Transportation, Inc. v.
Williams, 278 Ga. 888 (2005) was
not controlling.

The CSX Court declined to
extend the duty of care of an
employer owes for a safe workplace
to its employees to non-employee
third parties, notwithstanding the
fact that the non-employee was a
family-member of an employee.
The Court of Appeals in Fletcher
instead chose to apply the risk-util-
ity analysis set forth in Banks v. ICI
Americas, Inc., 264 Ga. 732 (1994),
finding that said analysis was not
limited to the protection of only
specified classes of people. As to
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Ms. Fletcher’s warning defect
claim, the Court of Appeals con-
cluded the trial court erred in
granting CertainTeed summary
judgment based on the dispute in
CertainTeed’s knowledge regarding
the potential hazards of asbestos.
Finally, the Court of Appeals
affirmed the trial court’s grant of
summary judgment as to Plaintiff’s
general negligence claims since
Plaintiff failed to challenge that
part of the trial court’s ruling.

As for Water Applications, since
it was the distributor of the product
and not the manufacturer, the
Court of Appeals affirmed the trial
court’s grant of summary judgment
on all of Plaintiff’s causes of action.
The Court determined that no evi-
dence existed in the record to
establish that Water Applications
possessed any knowledge of the
hazards of asbestos. In fact, Water
Applications never took possession
of the asbestos cement pipe.
Rather, the pipe was shipped
directly from CertainTeed to the
City of Thomasville. Plaintiff fur-
ther failed to demonstrate that
Water Applications had any knowl-
edge about the lack of warning
labels on the pipe. Therefore, the
grant of summary judgment as to
Plaintiff’s negligent failure to warn
cause of action was affirmed. <

Georgia Defense Lawyer Winter 2016



Professional Liability
Case Law Update

By James S.V. Weston, SLS Chair

Trotter Jones, Augusta

Emergency Medical Care and
Apportionment: Quinney v.
Phoebe Putney Mem. Hosp.,
Inc., Dougherty County
Superior Court, SUCV-2010-
1785

Jury Instructions and Standard
of Care Evidence: Wong v.
Chappell, 333 Ga. App. 422
(2015)

Federal Tort Claims Act:
McKinley v. United States,
2015 WL 5842626 (M.D. Ga.
Oct. 6, 2015)

The Georgia Supreme Court and
Court of Appeals have issued several
opinions addressing the constitu-
tionality and application of O.C.G.A.
§ 51-1-29.5, the “Emergency Medical
Care” statute. See Gliemmo v.
Cousineau, 287 Ga. 7 (2010); Bonds
v. Nesbitt, 322 Ga. App. 852 (2013).
Not until recently, though, had a
Georgia jury rendered a verdict in a
case where the statute applied. On
September 24, 2015, a Dougherty
County jury found for the plaintiffs
and against an ER physician in
Quinney v. Phoebe Putney Mem.
Hosp., Inc., Dougherty County
Superior Court, SUCV-2010-1785.
The Court of Appeals previously
reversed the trial court’s award of
summary judgment to the defen-
dants. Quinney v. Phoebe Putney
Mem. Hosp., Inc., 325 Ga. App. 112
(2013). The Quinney court rejected
the plaintiffs’ contention that
0.C.G.A. § 51-1-29.5 did not apply,
since the record “clearly showl[ed]
that when the defendants began
their care of Mr. Quinney, they were
providing emergency medical care as
defined by” the statute. Id. at 116 (1).
The record further established that
the defendant ER physician ordered
a CT scan of the patient and relied on
a radiologist’s interpretation of the
scan to make his diagnosis. Id. at 119
(2). However, the Court of Appeals
identified additional facts that pre-
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cluded summary judgment, namely
the ER physician’s failure to read
records that would have allegedly
required him to consult further with
a radiologist or neurosurgeon. Id. at
120 (2). “Indeed, the Quinneys’
expert pointed to these facts as addi-
tional clear and convincing evidence
that [the ER physician] had deviated
from the accepted standards of med-
ical care and was therefore grossly
negligent in excluding spinal canal
hematoma from his differential
diagnosis.” Id.

Shortly before trial, the plain-
tiffs dismissed the defendant hospi-
tal and two of its nurses. The only
defendants at trial were the ER
physician and his practice.
According to news reports, “In
addition to battling over the stan-
dard applying to Quinney’s claim
against the [the ER physician], the
parties disputed whether [the ER
physician] had to prove gross negli-
gence or ordinary negligence in
order for the jury to apportion fault
to” the radiologist who read the CT
scan. Alyson M. Palmer, Daily
Report, “Plaintiff Wins $1.485M
from ER Doctor, Clearing Higher
Negligence Standard,” October 23,
2015, at 2. The trial judge “left that
up to the jury on the basis that a
question of fact existed over
whether [the radiologist’s] care of
the plaintiff was rendered in the ER
or the radiology department. The
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verdict form does not show how the

jury resolved that issue.” Id. The
jury initially awarded $4.5 million
against the ER physician and his
practice; however, after reviewing
the verdict form, the trial judge sent
it back to the jury with “additional
instructions on apportionment.” Id.
The jury then apportioned 34 per-
cent of fault to the radiologist and
33 percent to the hospital and one
nurse, leaving 33 percent of the
$4.5 million ($1.485 million)
apportioned to the ER physician
and his practice. Id. at 1 and 2. It is
unknown at this time if the defen-
dants will appeal the judgment.
Whether the facts required a jury
charge on ordinary negligence was
one of the issues in Wong v.
Chappell, 333 Ga. App. 422 (2015)
(physical precedent only). The
record showed that the patient died
approximately a month after under-
going a cryoablation of her
endometrium. At trial the patient’s
husband requested a jury instruction
on ordinary negligence, citing as
support several negligent acts by the
medical practice’s non-physician
staff. This alleged negligence
included “the front desk staff’s fail-
ure to ensure that Mrs. Wong took
her antibiotic prescription with her
after the [cryoablation],” and a med-
ical assistant’s failure to note or
report Mrs. Wong’s complaints of
pain after talking with her over the
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phone. Id. at 424-425 (2). The plain-
tiff also claimed that the treating
physicians failed to properly train
the medical assistant “regarding her
phone triage duties.” Id. at 425 (2).
The trial court did not charge on
ordinary negligence and, instead,
instructed the jury that the medical
malpractice standard of care covered
the plaintiff’s claims. Id. The jury
found in favor of the defendant
OB/GYNs and their practice. The
Court of Appeals reversed, finding
“the trial court erred by concluding
that because expert testimony was
required to prove causation, all of
Wong’s allegations asserted claims of
professional negligence.” Id. at 426
(2). The negligence of the front desk
staff and medical assistant did “not
involve the exercise of professional
skill and judgment within the area of
an obstetrician-gynecologist.” Id.
Additionally, the physicians’ alleged
failure to properly train the medical
assistant on handling patient calls
did “not involve the exercise of pro-
fessional skill and judgment within
their area of expertise.” Id. Under
these facts, the trial court should
have charged the jury on ordinary
negligence, and the refusal to do so
required reversal. Id.

The plaintiff in Wong also argued
that the medical assistant’s handling
of the phone call with Mrs. Wong
supported jury instructions on the
unauthorized practice of medicine
and negligence per se. Id. at 427-428
(3). Reversing the trial court’s failure
to give these instructions, the Court
of Appeals looked at O.C.G.A. § 43-
34-44, which clarifies the role of
medical assistants, and the relevant
administrative rule, Ga. Comp. R.
and Regs. r. 360-3-.05. Id. “Reading
the statute and rule together,” the
court concluded “that medical assis-
tants may perform certain specified
medical tasks as well as tasks that do
not require a medical license.” Id. at
428 (3). The issue at hand was
whether the medical assistant’s
“interaction with Mrs. Wong
involved a task that required a
license.” Id. Based on the testimony
of the plaintiffs expert, as well as
apparent concessions by the defen-
dants, there was a jury question on
whether it was appropriate for the
medical assistant — as compared to a
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physician — to handle Mrs. Wong’s
post-operative complaints of pain or
to give treatment advice. Id.
Therefore, the trial court should have
given the plaintiff’s requested
instructions. The Court of Appeals
did uphold the trial court’s refusal to
give the plaintiff’s requested instruc-
tion that the “package inserts”
included with the -cryoablation
equipment “established the standard
of care.” Id. at 429 (4). While the
package inserts were relevant, they
did “not conclusively establish the
standard of care.” Id. “To allow the
package inserts alone to establish a
physician’s standard of care would
be inconsistent with O.C.G.A. § 51-1-
27 and our case law because it would
permit the manufacturer, rather
than the medical profession, to

The issue at hand was
whether the medical
assistant’s “interaction
with Mrs. Wong involved

a task that required
a license.”

establish the standard of care.” Id.
Likewise, the court rejected the plain-
tiff's contention that the alleged “fail-
ure to follow the package inserts was
simple negligence that did not
require expert testimony.” Id. at 429-
430 (4). Lastly, the trial court prop-
erly allowed into evidence a
“resource guide’ that was not in
effect at the time of Mrs. Wong’s pro-
cedure.” Id. at 430 (5). Although “the
applicable standard of care is the
standard of care at the time of the
alleged negligence act,” the trial judge
“could have found that the later-pub-
lished resource guide was relevant to
the standard of care at the time of
Mrs. Wong’s procedure, because it
demonstrated the manufacturer’s
revision of its guidelines to reflect the
practice in the medical community or
information available at that earlier
time.” Id. at 430-431 (5).

Lawyers defending malpractice
claims brought under the Federal
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Tort Claims Act should read Judge
Lawson’s ruling in McKinley v.
United States, 2015 WL 5842626
(M.D. Ga. Oct. 6, 2015). The plaintiff
claimed that her husband died
because medical personnel
employed by the federal government
negligently treated his bladder can-
cer. The alleged malpractice
occurred in Tennessee, but the
patient had moved to Georgia when
he became aware of it, and he ulti-
mately died in Georgia.

The United States moved to dis-
miss the plaintiff's FTCA suit, on the
grounds that the plaintiff had not
complied with various provisions of
Tennessee law. The first issue for the
court was to decide whether Georgia
or Tennessee’s substantive law
applied. Id. at *3. Judge Lawson
focused on where the negligence
occurred (Tennessee) and where the
injury occurred (Tennessee). Id. at
*5-7. “An examination of the relevant
choice of law principles leads the
Court to conclude that Tennessee
substantive law, to the extent it is not
preempted by the FTCA, governs the
rights and liabilities of the parties in
this case as to all of the Plaintiff’s
claims against Defendant.” Id. at *7.

The next step was to determine if
the FTCA’s time limitations pre-
empted Tennessee’s three-year
statute of repose for medical mal-
practice actions. Id. at *10-11. The
FTCA has a general two-year limita-
tion on “tort claims against the
United States,” but under certain cir-
cumstances the filing of a “reconsid-
eration claim” will toll the limitations
period. Id. at *11. The plaintiff filed a
valid reconsideration claim, and
“after exhausting her administrative
remedies,” timely filed her FTCA
action. Id. at *11.

Before filing the FTCA action, the
Tennessee statute of repose expired
on the plaintiff's medical malpractice
claims. Nonetheless, Judge Lawson
held that under the doctrine of
“implied preemption,” the FTCA’s
time limitations preempted “state
statutes of repose.” Id. at *12-13.
Since the plaintiff had complied with
the FTCA’s time limitation provi-
sions, her lawsuit could proceed,
even if the Tennessee statute of
repose had run. Id. at *13. <
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Thou Shalt Apportion

Continued from page 1

Forbes, and a John Doe named Mr.
Black had some involvement in the
attack on Mr. Martin, and asked
that these individuals be included
on the jury verdict form.2 Despite
including Mr. McCoy and other
John Does in its Notice of Nonparty
Fault, Six Flags did not ask that Mr.
McCoy or any other John Does be
placed on the jury verdict form,
thereby waiving any appeal rights
as to those nonparties.3

In response to the Six Flags
request to place Mr. Cowart, Mr.
Forbes, and Mr. Black on the jury
verdict form, the trial court simply
responded “no,” refused to hear
argument or evidence concerning
their involvement, and indicated
that it would only consider individ-
uals who had a criminal conviction
related to the attack.4

While the Court was unified in
its reversal, the judges’ reasoning
varied. The majority held that the
trial court erred in refusing to allow
apportionment against, and place
on the jury verdict form, two
known (but not convicted) criminal
assailants and another unknown
criminal assailant referred to as
“Mr. Black.” The concurrence in the
remaining aspects of the appor-
tionment ruling departed from that
point. Judges Dillard, Barnes, Ray,
Boggs, and Branch (the majority
opinion) found that a new trial was
necessitated by the error. Judges
Miller, McFadden, and McMillian
concurred in the reversal on these
grounds, but contended that only
damages should be re-tried.
Finally, Judges Ellington and
Phipps concurred in judgment
only, agreeing with the reversal,
but perhaps not the reasoning.
While Judges Doyle and Andrews
dissented; their dissent focused on
the premises aspects of the case
and did not address apportion-
ment, as any issues related to
apportionment were mooted by
their holding that a directed verdict
should have been granted in favor
of Six Flags.

The majority decision in Six
Flags will significantly impact
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Georgia litigation moving forward,
particularly in premises liability
cases involving unknown criminal
assailants. While on one hand, the
Court’s decision merely confirmed
what we already knew — that
apportionment was permitted
against at-fault nonparties, includ-
ing John Doe criminal assailants® —
on the other hand, the Court went a
step further in clarifying what is
required on a jury verdict form.
Specifically, the Court held that
because there was “some evidence”
that Mr. Cowart, Mr. Forbes, and
“Mr. Black” may have contributed
to Mr. Martin’s injuries, “Six Flags
was entitled to have the requested
individuals placed on the verdict
form.”®

The import of this ruling can be
broken down into four categories:
(1) affirmation of a defendant’s
right to seek apportionment against
John Doe assailants or other
alleged criminal actors who were
not convicted; (2) clarification of
trial courts’ obligations with regard
to apportionment and the use of
jury verdict forms; (3) confirmation
of the low evidentiary standard nec-
essary to have a nonparty named on
the verdict form; and (4) service as
a broad warning of the Draconian
effect of excluding at-fault nonpar-
ties from the verdict form.

As to the first point, Georgia law
had previously addressed the right
to seek apportionment against
criminal actors, both known and
unknown, in several cases. In
Couch v. Red Roof Inns, Inc., the
Georgia Supreme Court specifically
permitted application of O.C.G.A. §
51-12-33 to criminal actors as the
term “fault,” as used in the statute,
encompasses intentional torts.” In
GFI Mgmt. Servs., Inc. v. Medina,
the Supreme Court extended the
analysis to unknown criminal
assailants.8 Finally, in Double View
Ventures, LLC v. Polite, the Court
of Appeals held that precise identi-
fication of a criminal assailant is
not required, basing its analysis on
the plain language of O.C.G.A. § 51-
12-33(d)(1), which merely requires
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that a defendant provide “the best
identification of the nonparty
which is possible under the circum-
stances... .”9 In light of these rul-
ings, in Six Flags, the Court of
Appeals found clear error in the
trial court’s refusal to include non-
convicted and unknown criminal
actors and noted that the trial court
set “the bar far too high for deter-
mining who could be considered to
have contributed to Martin’s
injuries.”10

The second major impact is a
clarification of trial courts’ obliga-
tions with regard to apportionment
and jury verdict forms. While we
take for granted that a special ver-
dict form is appropriate and should
be used where apportionment is at
issue, not all courts or judges have
agreed with that approach, and the
plaintiff's bar has pushed this issue
knowing that fact. For example, in
Shirley v. Townview Station
Apartments, LLC, the trial court
ruled that a jury charge or instruc-
tion was sufficient to task the jury
with apportioning fault, and refused
to list at-fault nonparties on the ver-
dict form or allow the jury to appor-
tion fault to those nonparties in
writing, despite there being some
evidence of those nonparties’ fault.11
Left untold is how the jury would
assign fault without the special ver-
dict form, or how the parties would
understand what percentage of fault
was assigned, if any. Nevertheless,
the holding in Six Flags makes clear
that where “some evidence” is pre-
sented as to a nonparty’s fault, the
defendant is “entitled to have the
requested individuals placed on the
verdict form.”12 As a result of the
holding, any argument concerning
use of a special verdict form, or
attempts to exclude a defendant
from actually naming nonparties on
the verdict form, should be conclu-
sively put to rest.

The third aspect of the Six Flags
decision that will impact litigation
moving forward is confirmation of
the evidentiary standard or defen-
dants’ evidentiary burden. The
prior seminal apportionment cases

Georgia Defense Lawyer Winter 2016



in Georgia have left the evidentiary
standard somewhat open-ended. In
McReynolds v. Krebs, the defen-
dant failed to present any evidence
as to General Motors’ alleged fault,
thereby precluding apportion-
ment.13 In Couch, the Supreme
Court noted that the defendant
bears the burden of establishing a
nonparty’s fault, but whether the
defendant meets that burden given
the evidence at trial should be left
to the jury.l4 Neither decision
defines the evidentiary burden,
although Couch demonstrates a
preference for including alleged at-
fault nonparties on the verdict form
where evidence is presented. In
Polite, the Court of Appeals used
phrasing similar to that in Six
Flags, noting that apportionment
was permissible against a Chevron
station because some evidence of
fault existed.’5 The Court’s deci-
sion in Six Flags further confirms
this low evidentiary burden of
“some evidence,” and that the task
of assessing the evidence and
assigning fault should be left to the
jury if at all possible.1® As a result,

defendants should be able to name
nonparties on verdict forms so long
as they establish some modicum of
evidence of the nonparties’ alleged
fault.

Finally, the ruling serves as a
warning concerning the Draconian
effect of errors relating to improper
exclusion or inclusion of nonpar-
ties on a jury verdict form. The
holding in Six Flags echoes (and
perhaps clarifies) the Court of
Appeals’ holding in Polite, specifi-
cally, that the failure to include at-
fault nonparties on the verdict form
for the jury’s consideration war-
rants and requires a new trial, as
opposed to allowing another jury to
simply hear damages.17

Given the low evidentiary bur-
den or threshold and the severity of
the consequences for failing to
include at-fault nonparties for
which “some evidence” of fault is
presented, it is likely that parties
will more carefully consider chal-
lenges to the inclusion and naming
of alleged at-fault nonparties on
verdict forms in future litigation.

Challenges of Child Car Seat Use

Continued from page 29

Myles Levelle is a sen-
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particular vehicle, and positioning
multiple child car seats in the rear
seat brings additional challenges.
Depending on the crash scenario,
the middle seating position in the
rear seat is considered the safest.
However, this seating position is
frequently narrow or uneven mak-
ing it difficult to install a child car
seat properly. Additionally, many
vehicles do not provide LATCH
anchors in the middle seating posi-
tion. However, parents can use the
seat belt as an alternative installa-
tion approach if the child seat man-
ufacturer and the vehicle
manufacturer manuals give per-
mission to do so.

During a car crash, many factors
contribute to an increased risk of
injury for children. Proper use, fit,
and vehicle compatibility must be
considered when analyzing injury
outcomes of child occupants post-
crash. It is important to note that
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even after the appropriate child
seat is selected for the child’s age,
height, and weight, it must be prop-
erly installed in the vehicle, and the
child must be properly restrained
in the child car seat for it to miti-
gate injuries during a crash effec-
tively. Having a trained and
certified child seat technician
inspect the car seat and teach the
caregiver how to install the car seat
properly in the vehicle can correct
many misuse errors and mistakes.
No single child car seat is the best
for every vehicle or every child. The
optimal child car seat system is one
that is used correctly every time,
fits the child so he or she is prop-
erly restrained, and is compatible
with the vehicle in which the child
is travelling. Accident reconstruc-
tionists need to evaluate all of these
factors when analyzing injury out-
comes. *¢
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Reprinted with permission by DRI
from its magazine, For the Defense,
November 2014.

Tara T. Amenson,
Ph.D., is a biomedical
engineer at S-E-A and
a Certified Child
Passenger Safety
Technician (CPST). At
S-E-A, Dr. Amenson’s focus is on
accident investigation and analy-
sis in an array of areas including
vehicular accidents, workplace
safety/ ergonomics, human fac-
tors, and child product liability.
She is an active member of the
Society of Automotive Engineers
(SAE) Child Passenger Safety
group and an award-winning
author in the field of automotive
safety engineering. S-E-A is a
GDLA Platinum Sponsor.
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Workers’ Compensation

Case Law Update

Sponsler Bishop Koren & Hammer, Atlanta

By Ann Baird Bishop

Barnes v. Roseburg Forest
Products Company, et al.
Court of Appeals Case

No. A15A0405

Decided July 16, 2015

Issue: Did the Superior Court err
in affirming the Appellate
Division’s decision denying claims
(1) for recommencement of indem-
nity benefits based on the two-year
statute of limitation for change in
condition claims and (2) for bene-
fits pursuant to a fictional new acci-
dent date based on the one-year
statute of limitation? In a 3-0 deci-
sion, the Court of Appeals ruled
that it was error and reversed.

Summary: The claimant sus-
tained a workplace injury in August
of 1993, while working for Georgia-
Pacific, which resulted in a leg
amputation. The claim was
accepted as catastrophic, and TTD
benefits were paid until the
claimant returned to work in
January of 1994. He was paid PPD
benefits until May of 1998. He did
not receive any workers’ compensa-
tion income benefits thereafter.
When the claimant was unable to
perform regular work duties, he
transferred to a light duty position
incorporating duties he was able to
perform. He continued working in
a light duty position until 2008.

In 2006, Georgia-Pacific sold the
facility where the claimant worked
to Roseburg Forest Products
Company (“Roseburg”). In 2008,
Roseburg eliminated several posi-
tions, including the claimant’s
light-duty supervisory position.
The claimant continued to work in
a more physically demanding posi-
tion, which caused pain and
swelling in his injured limb. The
claimant was terminated in a sec-
ond round of layoffs in 2009.

In August of 2012, the claimant
asserted a claim for reinstatement
of TTD based on his 1993 injury,
claiming that as a catastrophically
injured worker he was entitled to
receive benefits beginning on the
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date he no longer had a job.
Georgia-Pacific and Roseburg both
controverted on the basis that,
inter alia, the two-year statute of
limitation for a change in condition
set forth in O.C.G.A. § 34-9-104
had expired.

In November of 2012, the
claimant filed a separate notice of
claim with Roseburg, asserting an
injury date of September 11, 2009
and contending that his termina-
tion constituted a fictional new
accident. Roseburg controverted
this claim on the basis that, inter
alia, the statute of limitations for
an “all-issues” case set forth in
0.C.G.A. § 34-9-82 had expired.

The Administrative Law Judge
(ALJ) denied both claims as barred
by the statutes of limitation set
forth in O.C.G.A. §§ 34-9-104 and
34-9-82. The State Board’s
Appellate Division adopted the rul-
ing and the Superior Court
affirmed. Before the Court of
Appeals, the claimant argued that
the Board erred by finding that the
two-year statute of limitation set
forth in O.C.G.A. § 34-9-104 barred
his claim with respect to the August
1993 injury. The claimant argued
that O.C.G.A. § 34-9-261 should be
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interpreted as authorizing an
employee who has sustained a cata-
strophic injury to assert a claim to
reinstate benefits when he experi-
ences a change in condition, even if
that change in condition occurs
more than two years after the date
that the last benefit payment was
made.

The Court of Appeals determined
that the Board had erred in adopt-
ing the ALJ’s ruling that the two-
year statute of limitation in
O.C.G.A. § 34-9-104 barred the
claimant’s catastrophic injury
claim. The Court of Appeals rea-
soned that this was a situation the
Workers’ Compensation Act had
not contemplated: a situation in
which an employee returned to
work with significant limitations,
despite a catastrophic injury, and
then, more than two years after the
last benefit payment was made,
tried to resume the payment of
benefits. The Court of Appeals
noted that, pursuant to O.C.G.A. §
34-9-261, the 400-week cap on
TTD benefits does not apply to an
employee who has suffered a cata-
strophic injury. The Court of
Appeals further held that the legis-
lature intended to allow those who
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had more serious injuries to receive
benefits indefinitely, so long as they
remained catastrophically injured,
including in situations where an
application for reinstatement of
benefits on a change in condition
was made more than two years
after the last payment of benefits.

The claimant also argued that the
Board erred by finding that his
claim based on a fictional new acci-
dent was barred under the applica-
ble statute of limitation set forth in
0.C.G.A. § 34-9-82. The Court of
Appeals agreed, concluding that
the claim was filed on November
30, 2012, which was within a year
of the December 2011 replacement
of his prosthetic leg. The Court held
that this replacement constituted
remedial treatment for the fictional
new accident, and a claim filed
within one year of the replacement
was not barred. The Court rejected
Roseburg’s arguments that the
replacement was part of the 1993
claim and not remedial treatment
for a fictional new accident. The
Court additionally rejected
Roseburg’s argument that the
replacement could not toll the
statute of limitation because it was
provided more than one year after
the previous treatment.

The Court of Appeals held that
because the Administrative Law
Judge’s decision was based on its
finding that the claims were not
timely filed, the Administrative
Law Judge and, consequently, the
Appellate Division and Superior
Court, did not fully consider the
claimant’s arguments. Accordingly,
the Superior Court’s ruling was
reversed and the claims remanded
to the Board for further considera-
tion.

Analysis: The decision by the
Court of Appeals is wrong for a
number of reasons.

First, the claim for reinstatement
of benefits for the original, 1993
claim is based on a contention that
the claimant experienced a change
in condition for the worse when he
stopped working in 2009. The
employer conceded that the
claimant had undergone such a
change. However, O.C.G.A. § 34-9-
104 provides that a claimant may
apply for a decision authorizing the
recovery of additional income ben-
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efits based on a change in condi-
tion, provided that at the time of
the application not more than two
years have elapsed since the date
of last payment of TTD or TPD was
actually made. The Court of
Appeals disregarded the plain lan-
guage of the statute and found that
the legislature intended to create
an exception for catastrophic
injuries when the legislature had
not done so. In so holding, the
Court of Appeals referred to
0.C.G.A. § 34-9-261, which pro-
vides that TTD shall be payable for
a maximum of 400 weeks from the
date of injury unless an injury is
catastrophic, in which case TTD is
payable “until such time as the
employee undergoes a change in

The decision
by the Court of
Appeals is
wrong for a
number
of reasons.

condition for the better.” While the
Court of Appeals is correct that this
shows the legislature intended to
treat catastrophic claims differently
from other claims, it also shows
that the legislature is capable of
stating exceptions for catastrophic
claims when it intends them.
Rather than acknowledge that an
exception was clearly omitted by
the legislature, the Court created an
exception where there was none.
0.C.G.A. § 1-3-1(b) provides that
“[i]n all interpretations of statutes,
the ordinary signification shall be
applied to all words, except words
of art or words connected with a
particular trade or subject matter,
which shall have the signification
attached to them by experts in such
trade or with reference to such sub-
ject matter.” The two-year statute
of limitation clearly states that an
application for additional benefits
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for a change in condition can be
made only when “not more than
two years have elapsed” since the
date the last payment of TTD or
TPD was made. Had the legislature
intended an exception for cata-
strophic injuries, it could have and
would have stated one, as it did in
other parts of the Act.

Second, the claim for benefits
based on a fictional new injury in
2009 is barred if no claim was filed
within one year after the injury or
within one year after the date of the
last remedial treatment furnished
by the employer. The Court of
Appeals held that the December
2011 replacement of the claimant’s
prosthesis constituted remedial
treatment for the 2009 claim so
that the claim filed in November
was within one year. However, the
Court did not point to any factual
finding or evidence that the pros-
thesis replacement constituted
treatment for a 2009 injury as
opposed to the 1993 injury that
resulted in the amputation.
Without such evidence, the statute
of limitation in O.C.G.A. § 34-9-82
bars the claim.

Third, Roseburg asserted that
remedial treatment for a fictional
2009 claim had not been com-
menced within a year of the alleged
injury date. The Court of Appeals
did not recite any factual findings
on the issue, but given Roseburg’s
argument, it appears that there was
no remedial treatment for a year
after the claimant’s last day of
work. Accordingly, even if the pros-
thesis replacement was found to be
treatment for a 2009 fictional
claim, the statute of limitations on
a 2009 claim had already run
(since no claim had been filed
within a year) and an employer’s
voluntary payment of medical
expenses cannot revive a claim
once the statute of limitations has
run.

A petition for certiorari has been
filed with the Supreme Court of
Georgia. The GDLA Amicus and
Executive = Committees  have
approved our filing an amicus brief
in this case. Once filed, it will be
posted in the Members Only area of
our website under “Amicus Policy
& Briefs” in the right navigation
pane. <
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Internet-connected PC, Mac, iPhone,
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GDLA Co-sponsors Gate City/
GABWA Judicial Reception

In our ongoing effort to promote diversity within the GDLA and the bar generally,
the GDLA was pleased again to co-sponsor the Annual Judicial Reception of the
Gate City Bar Association and Georgia Association of Black Women Attorneys
(GABWA) on August 18, 2015, at King & Spalding. The GDLA is especially proud
to have member Adwoa Ghartey-Tagoe Seymour serving as GABWA President.
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Pictured at the reception are: 1. GDLA Diversity Chair and Gate City Bar Executive Committee Member-at-Large
Candis Jones and former Fulton Juvenile Court Judge Glenda Hatchett with Gate City and GDLA member Chris Johnson;
2. U.S. District Court Judges Mark Cohen and Leigh May with DeKalb State Court Judge Dax Lopez and Fulton State
Court Judge Wes Tailor; 3. DeKalb Superior Court Judge Asha Jackson, GABWA President-elect Janet Scott, GABWA
Past President and GDLA member Jamala McFadden, and Fulton Magistrate Court Judge Melynee Leftridge; 4. Fulton
Superior Court Judge Gail Tusan and U.S. District Court Judge Steve Jones with Gate City and GDLA member Jatrean
Sanders; 5. GDLA member Kevin Patrick and Georgia Hispanic Bar Association Past President Ana Maria Martinez;
6. Gate City Bar Past President and GDLA member Curtis Martin with DeKalb State Court Judge Stacey Hydrick;
7. Atlanta Municipal Court Judge Chris Ward with Gate City Bar Immediate Past President and GDLA member Meka
Ward; 8. Fulton Superior Court Judge Constance Russell, Court of Appeals Presiding Judge Herbert Phipps, and Fulton
Superior Court Judge Kimberly Esmond Adams with GABWA President and GDLA member Adwoa Ghartey-Tagoe
Seymour; 9. DeKalb State Court Judge Mike Jacobs with GDLA members Lara Percifield and Tracey Pruiett; 10. Fulton
Superior Court Judge Henry Newkirk, GDLA Past President Lynn Roberson, Gate City and GDLA member Ray Persons,
and Clayton Magistrate Court Judge Tammi Hayward; 11. Gate City Bar Past President and GDLA member Lynne Espy-
Williams with Judge Shondeana Crews Morris, DeKalb State Court, Traffic Division.

Our expertise goes

With 42 offices on 4 continents, MDD is the world's premier forensic accounting firm. We regularly
provide litigation services and expert witness testimony in courts and arbitrations. We also frequently
provide assistance during the discovery process, in mediations and during settlement discussions.
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Rivalry Happy Hour with GDLA, GTLA & ABOTA

For the first time, GDLA joined
with its counterpart on the plain-
tiff's side, the Georgia Trial
Lawyers Association (GTLA), as
well as the Georgia Chapter of the
American Board of Trial Advocates
(ABOTA), for a Rivalry Happy
Hour on September 3, 2015, at
Stats Sports Bar in Midtown
Atlanta. Also invited to the inaugu-
ral event was the appellate bench.

More than 125 lawyers and
judges enjoyed an evening of net-
working and celebrating the kick-
off of college football season. The
event was one of GDLA President
Matt Moffett’s goals and, given its
success, will no doubt be an annual
gathering.

Thanks goes to these GDLA
Platinum Sponsors who con-
tributed to making the evening pos-
sible: BAY Mediation & Arbitration
Services, Collision Specialists, Inc.,
Courtroom  Visuals, Esquire
Deposition Solutions, and Miles
Mediation & Arbitration Services.

Pictured are: 1. GTLA Past
President Lester Tate, ABOTA
President and GDLA member Dan
Huff, and GDLA President Matt
Moffett. The trio worked together
to bring the event to fruition;
2. Tracey Pruiett and Erica
Morton; 3. GTLA member Kevin
Leipow with Lara Percifield and
Clay O’Daniel; 4. David Mackenzie
and Sharonda Barnes; 5. Jennifer
Guerra and Anandhi Rajan; 6. Joe
Wieseman, Court of Appeals Judge
Chris McFadden, Treasurer Sally
Akins and Sam Crochet; 7. GTLA
Executive Director Emily Wring,
Court of Appeals Judge John
Ellington and GDLA Executive
Director Jennifer Davis; 8.
Jatrean Sanders and Katie Dod; 9.
Marty Levinson, Chris Johnson
and Rishi Pattni; 10. GDLA
President Matt Moffett and Court
of Appeals Judge Billy Ray; 11.
Supreme Court Justice David
Nahmias and Mark Wortham; 12.
Kevin Patrick and GTLA member
Ryals Stone; 13. Taylor Tribble
and GTLA member Matthew
Wilson. <
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The Facebook Grenade

Continued from page 18

Facebook internet site; only on the
phone/tablet app. Plaintiffs will
often reveal phone numbers with-
out a second thought in their initial
round of discovery responses, but
they may balk at revealing their
Facebook pages. Meanwhile, dur-
ing your initial investigation you
really do not want them to be
thinking about social media at all.

“Handles” go back to the early
days of CB radio, but they live on in
the form of Facebook, Twitter, and
other social media account names.
These days very few individuals are
able to secure their own legal name
as an account name, although some
early adopters (including myself) will
have moved quickly and grabbed
those accounts. Facebook uses the
account name in the form of a direc-
tory identifier, which you can use, via
your web browser’s URL bar, to
locate a plaintiff’s profile page. For
example, my account name on
Facebook is “ZachMatthews” so type
“www.facebook.com/ZachMatthews”
in a web browser’s URL bar and
simply push enter to pull up my
personal Facebook profile. Here’s
the thing about handles: people
tend to re-use them. It is extremely
common for a person to have the
same handle across a multitude of
social media platforms.

Thus, your search might play
out as follows: after an initially
fruitless attempt to locate “Sally
Smith” via a Google search, which
turns up thousands of results, you
decide to serve interrogatory
requests asking the plaintiff to
identify, among other things, her
cell phone number. Upon receipt of
her responses, you plug the num-
ber into the Facebook app on your
phone, thereby identifying her per-
sonal Facebook profile. Now that
you know which “Sally Smith”
Facebook account is hers, you can
pick it out of the multitude of
Google hits, and pull up her profile
in a web browser so that you can
look at the URL at the top of your
browser page. For this example,
turns out Plaintiff Smith is a rabid
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Tennessee Volunteers fan, and
thus has chosen “SallyVol4Evr” as
her Facebook profile login; that
means the corresponding URL is
“facebook.com/SallyVol4Evr”. You
return to Google, and enter
“SallyVolgEvr” in the search block
(in quotes to limit the hits to only
that particular sequence of letters
and numbers), thus revealing that
Sally has also chosen the same han-
dle on Pinterest (a social media
sharing site that is typically of lim-
ited use from an investigation
standpoint) and also, much more
interestingly, on Instagram. Sally’s
love for the Tennessee Volunteers
turns out to be the keys to her
online kingdom, and now you can
begin your investigation in earnest.

Mining the Resource

Facebook is like catnip for many
plaintiffs (and indeed non-plain-
tiffs): they cannot resist the urge to
share their innermost thoughts and
activities with the world. Facebook
also has questionable privacy set-
tings, an overly intricate web inter-
face, and a well-published corporate
philosophy to “move fast and break
things” in the words of founder
Mark Zuckerberg. Simply put, it is
not in Facebook’s best business
interests to make privacy a priority,
and thus the default mode of oper-
ation is usually one of public shar-
ing. As a result, privacy settings are
rarely as straightforward or robust
as a privacy-conscious individual
might wish.

One important caveat which
needs to be addressed: there is a
growing body of law nationwide in
which courts and ethical boards have
ruled that “friending” a person on
Facebook is a form of impermissi-
ble contact with a represented
party. See, e.g., OPINION 2009-02,
Philadelphia Bar Association
Professional Guidance Committee
(March 2009). As defense lawyers,
our priority should always be to lie
in the weeds during social media
investigations. Remember, for exam-
ple, that LinkedIn allows its users to
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see the most recent visitors to their
pages — if you click a plaintiffs
LinkedIn page while you yourself are
logged on, the plaintiff will be able to
tell you have viewed his profile, and
will be reminded to watch his
actions. (To view a LinkedIn profile
safely, enter the browser’s ‘Incognito’
mode, which will disable tracking of
your computer, before navigating to
a plaintiff’s page).

You will often find that plaintiffs,
acting on the advice of their attor-
neys, will already have set, for exam-
ple, their most recent Facebook posts
to “Only Friends” (thus preventing
you from seeing the newer posts,
even if you can view the profile
page). However, frequently a subject
will have increased his or her privacy
settings only on the browser version
of Facebook, and not on items posted
from the Facebook phone/tablet
app. Oftentimes they thus inadver-
tently continue sharing a trickle of
their postings with the outside
world. Of course, in many situations
a plaintiff will stop posting alto-
gether ... once they hire a lawyer.
Even where a plaintiff has locked
down all new content, he or she may
forget to secure the old postings. A
plaintiff’s social media posts made
in the interim period between an
incident and their retention of coun-
sel can be very useful indeed.

The cardinal rule of mining a
plaintiff's Facebook page is to save
everything. The best practice is to
print a full-color copy of everything
you can see on the profile as soon as
you first access it. Save the highest
resolution copies of Plaintiff’s pho-
tos that you can. You never know
when a plaintiff will decide to make
his or her postings unavailable —
and you may not win a discovery
battle to force them to disgorge
materials you only vaguely recollect
seeing. For this reason, social media
review should also be one of your
first steps in investigating any new
claim referred to your desk. In addi-
tion to printing a paper copy, you
can also use the screen capture fea-
ture of any computer to save screen-
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shots from a plaintiff’s profile page
with helpful comments and time-
stamps. These screen clippings can
be very useful when it becomes time
to prove up a plaintiff’s inconsistent
statements on the stand. Jurors are
familiar with a Facebook interface
and will know the photos were both
authentic and secured from
Facebook, which only the plaintiff
could have posted. Be sure to save
and/or stamp any retained materi-
als with the date and time you your-
self accessed them, as this may also
become important later.

This advice also goes for video,
which, of course, cannot be printed.
Although Facebook is coded to pre-
vent outright capture of posted
videos to save locally, there is a
workaround: once you locate the
video you wish to save in a web
browser, enter the mobile version of
Facebook by changing the “www” to
“m” (for mobile). Thus, instead of
“www.facebook.com/...”, your URL
would become “m.facebook.com/...”
(with the ellipses representing the
remaining gibberish identifying the
particular video’s page). Change only
the “www” to “m” then push enter.
Now in mobile mode, albeit accessed
through a regular web browser, you
can push play to start the video, then
pause to stop it. A paused Facebook
video accessed in mobile mode can
be saved: simply right-click the video
and choose “Save as ...” to retain the
full video file locally.

It is rarely possible to cherry pick
only the relevant information in a
first pass of social media investiga-
tion — you typically haven’t deposed
the plaintiff yet and may not yet
know what he or she will claim to be
unable to do. Thus, blanket retention
is the rule of the day. Be sure to con-
vey this in the clearest possible terms
to any associate or staffer you charge
with retaining the evidence.

What if a smart plaintiff has set
her social media page to be entirely
private? Don’t give up. I once was
involved in a trial in which the plain-
tiff lied on the stand about a certain
disfiguring injury preventing him
from ever wearing short sleeves
again. Luckily, I had devoted the
hours to mining not only his own
Facebook profile, but also to identi-
fying that particular plaintiff’s closest
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friends’ Facebook profiles as well as
the plaintiff's favorite hang-out, a
local restaurant, which also had a
Facebook page. In meticulously
reviewing those companion pages I
identified photos of our plaintiff not
only wearing short sleeves outdoors
at a parade, but also actually giving a
toast at a wedding, holding his “dis-
figured” arm up for all to see, in spe-
cific contradiction to his sworn
testimony. His friends had not
tagged him in these publicly-avail-
able images, and thus he did not
know they were out there. At trial,
this evidence was used during his

... there are

additional legal
tactics that act as
the priming trigger
on the Facebook

grenade.

cross-examination for impeachment
purposes (discussed in detail
below), and the jury wound up
awarding the plaintiff the exact fig-
ure, to the cent, which we had
offered at mediation. The moral of
this story is to keep banging away:
use the plaintiff’s friends list; use
the friends list of known family
members. Identify places the plain-
tiff likes to hang out and determine
if that restaurant or CrossFit Box or
roller rink has a website or
Facebook profile. If you put in the
time, in my experience, in roughly
three cases out of five you will find
something extremely valuable.
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While Facebook will remain the
main event for the foreseeable
future, don’t neglect Twitter,
Instagram, or the open web. A pri-
vacy-conscious plaintiff may well
forget just how many social media
accounts he or she has made, and
neglect to protect one. In back-to-
back negligent security sexual
assault cases, I was fortunate to
locate the plaintiff's online profiles
demonstrating that they were not,
as they each claimed, regular col-
lege students. Instead, they were
the kinds of individuals who would
advertise on Backpage.com (the sex
trafficking website). While their
aliases were meaningless and
changed by the day, in those cases
their phone numbers could not
change for business reasons. A
phone number search thus revealed
their postings. At the first media-
tion, plaintiffs counsel took one
look through our manila envelope
of printouts and we quickly reached
a go-away value settlement. In the
second mediation, plaintiff’s coun-
sel saw the same envelope, and sim-
ply said, “Here we go again.” Once
again his case collapsed.

Baiting the Trap

Just knowing about the plain-
tiff’s (in some cases illicit) activities
can be very helpful, but there are
additional legal tactics that act as
the priming trigger on the
Facebook grenade. First and fore-
most, you want the plaintiff to
exaggerate. Exaggeration is the key
to impeachment, because even a
“white lie” will allow you to prove
up the inconsistency on the stand.

Start with your first round of
Interrogatories. Ask detailed and
probing questions about the kinds of
things a plaintiff enjoyed doing
before the accident, but can no
longer enjoy as a result of it. Be care-
ful about timeframes: don’t give the
plaintiff wiggle room by setting
unnecessarily narrow parameters
with your interrogatory or deposi-
tion questions, such as asking what
the plaintiff can’t do “today” or “in
the immediate aftermath” of an inci-
dent. Make the questions broad
enough for a plaintiff to get the gist
without boxing yourself in; most are
more than happy to tell you all about
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their suffering as a way of trumping
up their case.

Chances are you will discover
useful material via social media
that a plaintiff posted in the after-
math of the incident, which may be
inconsistent with a plaintiff's sworn
statements (for example if the
plaintiff with the “debilitating neck
injury” nevertheless was able to
attend a season’s worth of high
school football games). However, if
the plaintiff later had a surgery,
which the plaintiff could claim had
a bad outcome, that might give the
plaintiff a plausible explanation for
the increased level of activity after
the accident (but before the sur-
gery). You want the plaintiff to
blame all of his or her suffering on
the incident, and not on specifics
such as a subsequent round of
botched treatment, in order for the
impact on the plaintiff’s credibility
to be as strong as possible. Word
your requests carefully with this in
mind. At the end of the day,
whether or not the plaintiff really
could do this or that is unimpor-
tant: whether the plaintiff is trust-
worthy is what matters. If the
jurors believe a plaintiff is lying to
them, they will penalize him or her
heavily, every single time.

Sanctionable Conduct

Once you have the plaintiff’s
sworn  responses to  your
Interrogatories regarding what he or
she can no longer do as a result of the
accident (being sure to also demand
a Verification), and once you have
used that information to secure her
social media postings to your satis-
faction, in the right case you may
want to consider a second round of
discovery requests now explicitly tar-
geted at social media accounts and
their content. This is where the chess
match typically begins. In a best
case scenario, upon receipt of your
“follow-up” social media discovery
requests, the plaintiff — in a panic —
will begin deleting (rather than pri-
vatizing) harmful social media post-
ings which you will already have
retained, then will try to provide
you with surreptitiously redacted
materials. (Although foolish in the
extreme, this is a surprisingly com-
mon occurrence).
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Redacted social media postings
received in response to your discov-
ery requests can be cross-referenced
against your saved materials, which
will typically give you everything you
need to prove up the intentional
destruction of evidence. This of
course is sanctionable conduct which
can lead to, in a best case scenario,
an outright dismissal of the plaintiff's
entire case. Chapman v. Auto
Owners Ins. Co., 220 Ga. App. 539,
542, 469 S.E.2d 783, 785-86 (1996)
(Dismissal appropriate where a party
has maliciously destroyed relevant
evidence with the sole purpose of
precluding an adversary from exam-
ining that relevant evidence).

Alternatively, if you receive
redacted responses, you might want
to lay low and refrain from filing a
motion for sanctions, instead saving
the information you have retained
for use at trial as impeachment
material, and thus blindsiding the
plaintiff with the posts the plaintiff
thought he or she had safely hidden.
If you are extremely lucky, the judge
might even let you get away with
questioning the plaintiff on his or
her attempted destruction of evi-
dence after the plaintiff’s state-
ments have been impeached on the
stand, even though this is debatably
relevant. Judges tend to take a dim
view of perjury, and may rule that a
perjurious plaintiff has opened the
door to otherwise ancillary or dubi-
ously relevant lines of questioning.

Discovery Battles

You are likely to draw objections
to your first round of social media
discovery requests, whenever you
choose to send them. The law of
social media discovery is not yet
well-documented and thus plain-
tiff's lawyers often respond with
knee-jerk objections, even to care-
fully crafted questions. Remember
that statements the plaintiff makes
about his or her physical condition
(whether online or otherwise), as
well as photographs depicting the
plaintiff (again whether posted
online or even taken by a private
investigator), are relevant to the
plaintiff’s contentions of injury, and
thus your social media requests will
be reasonably calculated to lead to
the discovery of admissible evi-
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dence. Lindsey v. Turner, 279 Ga.
App. 595, 597, 631 S.E.2d 789, 791
(2006) (“evidence concerning a
plaintiff’s ‘other’ injuries may be
admissible to show that the injuries
currently at issue are not the result
of the defendant’s alleged negli-
gence”); Darwin v. Metro. Atlanta
Rapid Transit Auth., 158 Ga. App.
635, 636, 281 S.E.2d 361, 363
(1981) (photographs and testimony
of private investigator admissible
for impeachment even where both
the evidence and the investigator’s
existence was not disclosed in the
pretrial order).

Recent Georgia federal cases
have begun making it clear that the
door is open to discovery of social
media postings, which is already
well established in other federal
courts. “Generally, social network-
ing site content is neither privileged
nor protected by any right of pri-
vacy.” Jewell v. Aaron’s, Inc., No.
1:12-CV-0563-AT, 2013 WL
3770837, at *3 (N.D. Ga. July 19,
2013); quoting Davenport v. State
Farm Mut. Auto. Ins. Co., No. 3:11-
CV-632-J-JBT, 2012 WL 555759, at
*1 (M.D. Fla. Feb. 21, 2012)
(“Plaintiff will be ordered to produce
[1 all photographs added to any
social networking site since the date
of the subject accident that depict
Plaintiff”). It is likely to be only a
matter of time before similar deci-
sions are reached in our Georgia
state courts, making it clear that any
social media posting by a plaintiff is
fair game for discovery purposes.

Impeachment

The process of impeaching a wit-
ness with his or her prior inconsis-
tent statements is well-understood.
Most frequently, the defense lawyer
will use the witness’s deposition tes-
timony after he or she takes a new
position on the stand. “Turn with me
in your deposition transcript,”
sometimes becomes a litany as a
plaintiff’s story crumbles around
her. Of course, these are some of the
most dramatic moments in any trial.

Social media impeachment is no
different, but there are nuances for
maximizing the impact with the
plaintiff on the stand. Crucially,
impeachment is the last bastion of
so-called “trial by ambush,” which is
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otherwise  highly disfavored.
Defense attorneys are allowed to list
“impeachment evidence” as an item
in a pre-trial order without actually
describing what the evidence will be.
The rationale is of course that the
plaintiff is expected to tell the truth
on the stand; if they do not, on their
own head be it. The Georgia
Supreme Court has been abundantly
clear on this issue: “It is impossible,”
the Justices held, “for counsel to
know whether impeaching docu-
ments will even be relevant and
admissible until the witnesses for
the opposing party testify at trial, so
there is no possible justification for
requiring disclosure of such evi-
dence in the pretrial order.” Ballard
v. Meyers, 275 Ga. 819, 820, 572
S.E.2d 572, 575 (2002). Thus, “the
failure to list [an impeachment] doc-
ument [is] not an intentional act of
ambush, but an instance of adher-
ence to applicable legal and profes-
sional concepts.” Id.

Notably, this longstanding and
clearly-articulated rule is in apparent
conflict with the newest version of
USCR 5.5(1)(b), which just went into
effect on June 4, 2015: “Information
withheld. When a party withholds
information otherwise discoverable
by claiming that the information is
privileged or subject to protection as
trial preparation material, the party
shall: [] b. Describe the nature of
the documents ... .” This inartfully
drafted language, which does not
mention impeachment evidence but
which is nevertheless in apparent
conflict with decades of case law,
may require a legal challenge (and
revision) to solidify the retention of
impeachment evidence in the near
future. For the time being you as the
defense lawyer should simply be
aware of the new language so you
can craft a response if plaintiffs
counsel points to it when the evi-
dence is deployed.

Typically, unless social media evi-
dence has previously been disclosed
(for example at mediation, discussed
below), a plaintiff will never know
what hit him until it is too late. The
playbook for getting into social
media evidence on the stand is
straightforward.

First, during the plaintiff’s cross-
examination, rehash verbatim the
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plaintiff's earlier deposition testi-
mony regarding their accident-
related disabilities or alleged
long-term injuries. A plaintiff might,
for example, claim at deposition and
then repeat on the stand that he or
she can no longer enjoy spending
time with children, or is not capable
of strenuous physical activity.

Once the statement is made,
courtroom technology like the Elmo
projector can be used to display the
contradictory social media posting
(the plaintiff's post about riding a
roller coaster, or video of he or she
performing lawn work, etc.) directly
to the jury. Invariably, the plaintiff’s
attorney will object, usually claiming
hacking and citing the pretrial order,
and the defense lawyer will need to
be prepared to explain that all social
media evidence was derived from
public postings (not from inappro-
priate contact with a represented
party), and was offered exclusively
for impeachment purposes as
allowed under explicit Georgia case
law. See, e.g., Ballard, 275 Ga. at
822; Minnick v. Lee, 174 Ga. App.
182, 184, 329 S.E.2d 548, 550 (1985)
(excluding impeachment evidence
because it was not revealed before-
hand “would be to elevate a pre-trial
order to an almost unassailable posi-
tion of conclusive sanctity even in the
face of the statutory mandate that
the object of all legal investigation is
the discovery of truth”).

This is where screenshots show-
ing the pictures or materials came
from the plaintiff’s own postings are
most helpful. A mere photo of the
plaintiff may not provide the imme-
diate context for both the jurors and
the court to understand that the
social media evidence is, most typi-
cally, the plaintiffs own admission
against interest.

Social Mediation

Alternative dispute resolution or
mediation is now the endgame for
more than half of civil cases.
Mediation also poses the greatest
conundrum when it comes to use of
social media gleanings. Imagine
that you find yourself at mediation
in possession of certain online
postings — say a picture depicting
the plaintiff chain-sawing a tree,
despite his alleged back injuries —
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and you are not sure whether to use
the evidence or not. The best advice
is to avoid giving up the element of
surprise unless the social media
evidence is so overwhelming (as the
Backpage.com evidence was in the
negligent security sexual assault
cases related above) that the evi-
dence alone will absolutely shut
down the case. If you find yourself
closing in on five o’clock and still
$100,000 apart, the temptation to
show all your cards may become
overwhelming. But if you reveal
them, and the case does not settle,
there is little doubt that the plaintiff
will find a way to explain away the
apparent inconsistency prior to trial.

Frequently, social media postings
are only relevant to prove an incon-
sistency in the plaintiff’s testimony.
If the plaintiff is aware the harmful
materials are out there, she may
amend her testimony with nuanced
affidavit testimony which meets the
substance of her answers at deposi-
tion, but explains further, thereby
eliminating the inconsistency alto-
gether, and thus preventing intro-
duction of the impeaching evidence
on the stand. Harmful social media
content is one of the defense lawyer’s
sharpest swords and should only be
deployed when it has maximum
potential impact.

Best Practices

Social media best practices can
be summed up as follows: docu-
ment everything, reveal as little as
possible, and give the plaintiff
enough rope to hang herself by ask-
ing careful questions about what
she can (allegedly) no longer do.
Properly deployed, the Facebook
grenade has the power to change
the outcome of cases, showing the
jury the real truth of a plaintiff’s
situation, but only if the defense
lawyer takes this aspect of investi-
gation seriously and implements
the playbook to perfection. <

Zach Matthews is a
trial lawyer with
Swift Currie McGhee
& Hiers in Atlanta. He
chairs GDLA’s Young
Lawyers Section and
vice-chairs the Trucking Substantive
Law Section.
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minutes, that such a group existed.
The belief that, as a 501(c)(6), the
GDLA was unable to lobby or other-
wise engage in legislative activities
has been proven to be a myth.
That’s not to say that we’ll be
down at the Capitol every day; it
just means that we’ve appointed
Jake Daly to serve as our Legislative
Chair and, thereby, our eyes and
ears at the General Assembly. Jake
will keep us updated on legislative
issues that could impact our prac-
tices. For now, it will be an informa-
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tion-sharing venture and not a lob-
bying effort; we realize the Chamber
and our clients have that latter piece
covered.

With regard to the former, if you
hear any political rumblings that
deserve our attention, then please
contact Jake or me so we can
spread the word.

I remain committed to and
proud of the work this organization
is accomplishing. I thank the effec-
tive leaders before me and look for-
ward to honoring those listed above
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at our inaugural past presidents
luncheon in February.

Together, I truly believe we are
advancing the civil defense bar in
Georgia! «

For the defense,

e T
/"# ’h"f:-

Matthew G. Moffett
Gray Rust St. Amand
Moffett & Brieske, Atlanta
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Justice Prevails
Continued from page 17

Walker argued, would upset the
delicate balance between the rights
of employers and employees under
the “no fault” workers’ compensa-
tion scheme. Walker also con-
tended that such a holding
somehow would impinge on the
employer’s immunity from suit
under the WCA, thus running afoul
of the statement in O.C.G.A. § 51-
12-33(e) that nothing contained in
the apportionment statute “shall
eliminate or diminish any defenses
or immunities which currently
exist, except as expressly stated in
this Code section.”

The defendants, on the other
hand, argued that Zaldivar was
controlling and that, in any event,
permitting apportionment of fault
to Walker’s employer would be the
fair and equitable result intended
by the General Assembly in enact-
ing the current version of O.C.G.A.
§ 51-12-33.

In a 14-page opinion issued on
November 16, 2015, a five-Justice
majority of the Supreme Court dis-
agreed with Walker and held that
the defendants were entitled to
seek apportionment of fault to
Walker’s employer as a nonparty.
The Court wasted little time in cit-
ing to its own recent opinion in
Zaldivar and narrowing the certi-
fied question to a much simpler one
with an equally simple answer:

“Unless there is a com-
pelling reason to treat non-
party employers  with
immunity  under  the
Workers’ Compensation Act
differently than nonparties
with other defenses or
immunities against liability,
Zaldivar requires an affir-
mative answer to the certi-
fied question. We see no
such compelling reason, and
so, we adhere to Zaldivar
and respond to the District
Court in the affirmative.”
Walker, 2015 Ga. LEXIS
878, *2 (Nov. 16, 2015)

The Court also borrowed sig-
nificantly from an opinion in which
the Mississippi Supreme Court,
faced with a similar issue, held that
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“the more equitable result is to per-
mit allocation of fault to the exempt
employer” in such circumstances.
Id. at *8, quoting Mack Trucks v.
Tackett, 841 So. 2d 1107, 1115
(IID(a) (Miss. 2003). “[T]o immu-
nize employers from fault alloca-
tion in third-party tort suits would
go against the spirit of the bargain
between employers and employees
that underlies workers’ compensa-
tion; instead, the [tort defendant]
would pay the employer’s cost of
compensation, and the employee
would have the possibility of recov-
ering in tort for his employer’s
fault, since that would then be allo-
cated to the [tort defendant].” Id.
Although such an arrangement
“certainly would benefit employers,
and to some extent plaintiffs,” the
Court explained that “third parties
should not be assessed to supple-
ment our system of workers’ com-
pensation.” Id.

The Court rejected Walker’s
curious contention that “the
assignment of fault to a nonparty
employer [would] eviscerate the
role that subrogation plays in the
workers’ compensation system.”
Walker at *9. The mere possibility
that allocation of fault to a plain-
tiffs employer could reduce the
plaintiff’s recovery in the tort case,
thereby reducing the employer’s
potential to recover in subrogation,
would not be so inequitable as to
lead to the conclusion that O.C.G.A.
§ 51-12-33 could not reasonably be
read as permitting such an out-
come. Furthermore, the Court rea-
soned that an employer without
fault would not be likely to suffer
any impairment of its right of sub-
rogation and, in any event, would
have the ability to avoid the risk of
a jury apportioning fault to the
employer as a nonparty, thereby
reducing the employer’s potential
right of subrogation, by exercising
its right to intervene in the
employee’s tort action under
0.C.G.A. § 34-9-11.1(b).

And the Court rejected the
argument that permitting alloca-
tion of fault to a nonparty employer
under O.C.G.A. § 51-12-33 “would
expose employers to new and sub-
stantial litigation costs.” The exclu-
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sive remedy provisions of the
Workers’ Compensation  Act
remained unchanged by the 2005
rewriting of Georgia’s apportion-
ment statute. Moreover, employers
already were subject to discovery in
the workers’ compensation pro-
ceeding as well as nonparty discov-
ery on numerous potential subjects
in any tort action relating to an on-
the-job incident. “The allocation of
fault to nonparty employers,” the
Court explained, “simply adds one
additional subject about which
employers may be subject to non-
party discovery.” Walker at *15-16.

Put simply, the Supreme Court
found “no reason to limit [its]
interpretation of O.C.G.A. § 51-12-
33 (¢) in Zaldivar and [to] prohibit
a trier of fact from assigning fault
to a nonparty employer that has
immunity under the exclusive rem-
edy provisions of the Workers’
Compensation Act.” Id. at *16. The
Court’s rationale in Zaldivar, hav-
ing not decreased in wisdom in the
intervening four months and there
being no discernible reason for a
plaintiff's employer to be treated
differently than any other immune
tortfeasor under the apportion-
ment statute, resulted in the certi-
fied question being answered in the
affirmative.

There still remain unanswered
questions about nonparty appor-
tionment in Georgia. But with the
Supreme Court’s opinion in
Walker, following so closely on the
heels of Zaldivar and echoing its
conclusions so completely, we are
one large leap closer to under-
standing the full import of the
statute and to realizing the
prospect of greater fairness to all
parties that was the intended result
of the overhaul of O.C.G.A. § 51-12-
33 nearly 11 years ago.

Martin A. (Marty)
Levinson is a partner
at Hawkins Parnell
Thackston & Young in
Atlanta. He is a mem-
ber of the GDLA Board
of Directors and chairs
the Amicus Committee.
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GDLA Sponsors Charity
Golf Tourney with ESI

GDLA teamed up again
with longtime Platinum
Sponsor ESI to sponsor
the 9th Annual Swing for
Siblings Charity Golf
Tournament held on
October 16, 2015, at
Chateau Elan.

The tournament is an
annual fundraising event
for Camp To Belong
Georgia. An international
non-profit, Camp To
Belong has been actively
reuniting brothers and
sisters placed in separate
foster, adoptive or kinship homes through summer camp pro-
grams and year-round events since 1995. In Georgia, Camp
To Belong is a partner of Camp Twin Lakes.

The tournament concluded with an awards luncheon and
silent auction. The event is held annually in October.

Pictured above at the tournament are ESI’s David Ahearn
and GDLA member Jason Darneille.
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Testing in the Context of Litigation

Continued from page 25

available in sufficient quantities to
enable testing according to a stan-
dard method.

Additionally, although standard
tests, and the results obtained from
them, may pass the reliability
assessment, they may not always
pass another important test for
admissibility as scientific evidence:
relevancy. Expert testimony is
intended to be helpful and assist the
trier of fact. If testing is carried out
using an irrelevant or only partially
relevant standard method that is
not appropriately linked to the
details of the case, then despite the
fact that the test may be reliable, the
results and conclusions drawn from
those results may be irrelevant with
respect to the issues in dispute. For
example, a standard method may
not exist that addresses important
aspects of the end-use environment
for a given material or product.

If nonstandard testing is deemed
the best route to obtaining the most
relevant scientific information, then
care should be taken to develop and
conduct the test in a scientifically
reliable manner. There is nothing
inherently substandard about non-
standard testing; litigation itself is
nonstandard, with each case pre-
senting unique facts and circum-
stances. As long as the test method
is developed and the testing is car-
ried out in a thoughtful and thor-
ough manner, the testing and
obtained results can be reliable and
relevant. Arguably, a custom test
properly developed to answer the
questions before the court should
be preferred over a generic one
designed for a different set of facts.

To illustrate the point, what fol-
lows are a few examples of nonstan-
dard testing. First, given that
football season is upon us, it is cer-
tainly fitting to provide an example
of thoughtful, thorough, reliable,
and relevant nonstandard testing
related to the pigskin itself. Next, a
discussion of a unique durability
test performed on a solar panel that
was subjected to walking is pre-
sented. Finally, an example of a true
torcher test is described wherein a
lead-free brass valve is subjected to
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an exposed flame
(i.e., a torch) for
30 seconds in an
attempt to elicit a
specific failure
mode.

On January 18,
2015, in a quest
to advance to the
National Football
League (NFL)
Super Bowl, the
New  England
Patriots defeated
the Indianapolis
Colts in the AFC
Championship
Game at Gillette

Figure 2. Photograph of a nonstandard test device
developed to assess the durability of solar panels to
people walking on top of them.

Stadium in Fox-
borough, Mass.
After the game, reports of the use of
underinflated footballs by the
Patriots appeared in the press. An
investigation was launched. As part
of the investigation, Exponent was
retained to perform an engineering
and scientific analysis. Exponent
examined and analyzed data col-
lected on football air pressure dur-
ing the day of the game, the gauges
used to measure that air pressure,
and the various usage, physical, and
environmental factors that could
have affected the air pressure on the
day of the game. The details of these
analyses are described in a publicly
available comprehensive report.5
Of the numerous tests conducted
and detailed in that report, two are
presented here to demonstrate
when and why standard versus
nonstandard testing can be
employed.

Among other factors, the effect of
natural leak rate and game use on
football pressure was investigated.
Footballs are pressurized by filling
them with air, which has a measur-
able rate of permeation through
materials like those used for the
bladders inserted in footballs. Thus,
footballs have a natural leak rate as
air permeates through the bladder
materials. Permeation of air and
other gasses through materials
impacts performance of many other
products besides footballs, with
tires being a well-known example.

Page 56

Standard tests exist for measuring
gas permeation through similar
materials; for example, ASTM
D1434, Standard Test Method for
Determining Gas Permeability
Characteristics of Plastic Film and
Sheeting. This standard test was
conducted on the bladder material
used in the footballs. It was found
that the natural leak rate of air
through the football bladder mate-
rial was negligible over the time
scales of interest for the matter at
issue. However, simple material
permeability is not the only factor
at play when considering the leak
rate of air from a football.

During the course of an NFL
game, footballs are handled and
compressed by very large men. It
was of interest to determine
whether game use had an effect on
the football pressure; a relevant
question for which there is no stan-
dard test. Thus, a test was designed
and conducted to simulate an
aspect of heavy game use. Exponent
subjected pressurized exemplar
footballs to 650 pounds of compres-
sion, every 1 second, 1,000 times at
room temperature (see Figure 1 on
page 25). This test was conducted in
accordance with well-documented
procedures using instrumentation
and equipment that were calibrated
and traceable to known standards,
so that the tests themselves could
be considered reliable and repeat-
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able. The football pressure, before
and after this test, was found to be
unchanged.

Both sets of tests were relevant to
examining alternative hypotheses
that had been raised. One test used
a standard method modified to
assess specific materials, and the
other used the tools of standard
methods to assess the effects of spe-
cific use conditions. Together, test-
ing generated results and supported
conclusions that are reliable and
relevant.

Next, we examine the footstep-
load durability of large-area coated
solar panels used for large-scale flat
roofs. Solar panels used in such
applications are coated to provide
an easy-to-clean surface, high light
transmittance, stain resistance, and
long service life. However, we found
that near the edges of the silicon
solar cells the protective coating
was worn, leading to moisture
ingress and ultimately cell failure.

The question was whether a
change to a slightly thicker coating
would mitigate such failures and,
therefore, be an appropriate design
decision. No standard test exists to
elicit the answer to such a question.
Therefore, a unique test apparatus
(shown in Figure 2) was developed.
Although the test was nonstandard,
we validated the test by imparting
appropriate forces to the coating to
simulate walking on the surface,
with loads estimated from various
gait analyses from peer-reviewed
literature for a 200-pound person.

Failures, such as openings in the
coating, were replicated for the
original thin coating numerous
times at a particular number of
cycles; damage induced was consis-
tent with field failures. Testing was
then conducted on the thicker coat-
ing and demonstrated failures at a
much higher number of cycles, indi-
cating that the thicker coating was
an appropriate design decision.
Ultimately, replication of the failure
coupled with the use of appropriate
loads and calibrated instrumenta-
tion, and equipment meant that this
nonstandard test was scientifically
reliable.

Finally, we present a study of
fractured brass valves. Brass is a
metal alloy consisting principally of
copper and zinc, with small
amounts of lead (and other ele-
ments) added historically to
improve machinability. Over the
last couple of decades there has
been a push to reduce the amount
of lead in brass due to various
health regulations. With the
removal of lead, other chemical ele-
ments such as bismuth have been
added.

In general, the new alloys have
been successfully integrated into
commercial products. However,
new failure modes for these alloys
have appeared which have required
nonstandard testing to understand
and resolve. For instance, one par-
ticular brass alloy exhibited unique
signs of fracture when soldering
near the valve. Soldering is the term
used to describe a
process that involves
liquefying metal to fill
gaps and join metal
parts together.
Standard testing that
included controlled and
rapid heating in an
oven was unable to
replicate the failure. A
nonstandard test was
developed for rapid
heating of samples with
a torch, and the unique
failure mode of the
brass valves was repli-
cated (the aftermath of

Figure 3. Photograph of broken brass valve that which is shown in

fractured due to the rapid application of heat.
Note: a simple piece of brass is shown so as to not

reveal the valve manufacturer.

Figure 3).

Although this matter
is not in litigation, it is
another illustration of
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the unique scenarios and associated
testing challenges that engineers
and scientists face.

Testing, whether for litigation
purposes or otherwise, should be
undertaken with care, rigor, and
consideration of the best scientific
practices. Inherently, such care
should address the considerations
associated with the Daubert ruling.
Novel, nonstandard, or customized
testing should not be feared or
avoided if it will answer the ques-
tions or test the hypotheses that are
relevant for the matter in dispute
and ultimately provide the court
with a more thoughtful and relevant
analysis. <

Dr. Haskell Beckham
is a Senior Managing
Scientist in the Atlanta
office of Exponent, a
GDLA Platinum
Sponsor. His expertise
includes polymers and textiles,
organic and physical chemistry,
fiber science, plastic degradation
and stabilization, and material
testing. He earned his undergradu-
ate degree in Textile Chemistry at
Auburn University and his Ph.D. in
Chemistry at M.I.T.

Dr. Eric Guyer is a
Principal  Engineer
and the Director of
Exponent’s Atlanta
office. He is a licensed
metallurgist and
mechanical engineer and com-
monly investigates failures associ-
ated with fracture, fatigue, and
corrosion of materials as well as
the performance of coating sys-
tems. He earned his undergradu-
ate degree in Chemical
Engineering at Iowa State
University and his Ph.D. in
Materials Science and Engineering
at Stanford.

Endnotes

1 Margaret A. Berger, The Admissibility of
Expert Testimony, Reference Manual on
Scientific Evidence (3T ed. 2011).

2 Channing R. Robertson, John E. Moalli,
and David L. Black, Reference Guide on
Engineering, Reference Manual on
Scientific Evidence (3rd ed. 2011).

3 509 U.S. 579 (1993).

4 Id. at 579.

5 Exponent (Prepared for Paul, Weiss,
Rifkind, Wharton & Garrison, LLP), The
Effect of Various Environmental and
Physical Factors on the Measured
Internal Pressure of NFL Footballs, May
6, 2015.
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GDILA Board of Directors Holds

Fall Meeting at Lake Oconee

The GDLA Board of Directors
headed to Lake Oconee, Ga., for its
Fall Meeting at the Ritz-Carlton
Lodge. The weekend began with a
welcome reception at the hospital-
ity cottage, after which everyone
strolled to a lakefront dinner. The
Board met on Saturday morning,
leaving the afternoon free for
everyone to enjoy. After another
reception that night, the group dis-
persed for dinner on their own.

Those present were Executive
Committee: President Matthew G.
Moffett, Gray Rust St. Amand
Moffett & Brieske, Atlanta;
President-Elect Peter D. Muller,
Goodman McGuffey Lindsey &
Johnson, Savannah; Immediate
Past President Kirby G. Mason,
Hunter MacLean Exley & Dunn,
Savannah; Secretary Hall F.
McKinley III, Drew Eckl &
Farnham, Atlanta; Treasurer Sarah
B. (Sally) Akins, Ellis Painter
Ratterree & Adams, Savannah; and
Past President Lynn M. Roberson,
Miles Mediation, Atlanta. Vice
Presidents: Craig C. Avery, Cowsert
& Avery, Athens; David N. Nelson,
Chambless Higdon Richardson
Katz & Griggs, Macon; and James
D. (Dart) Meadows, Balch &
Bingham, Atlanta. Directors:
William T. (Bill) Casey, Jr., Hicks
Casey & Morton, Marietta; George
R. Hall, Hull Barrett, Augusta;
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Pamela Lee, Swift Currie McGhee &
Hiers, Atlanta; Martin A. Levinson,
Hawkins Parnell Thackston &
Young, Atlanta; Jason C. Logan,
Constangy Brooks Smith &
Prophete, Macon; Wayne 8.
Melnick, Freeman Mathis & Gary,
Atlanta; and James S.V. Weston,
Trotter Jones, Augusta. Past
Presidents: N. Staten Bitting, Jr.,
Fulcher Hagler, Augusta; and W.
Melvin (Mel) Haas III, Constangy
Brooks Smith & Prophete, Macon.
Committee and Substantive Law
Section (SLS) Leaders: Sherrie M.
Brady, Hawkins Parnell Thackston
& Young, Atlanta, Premises
Liability SLS Chair; Jake Daly,
Freeman Mathis & Gary, Atlanta,
Legislative Chair; Candis Jones,
Gray Rust St. Amand Moffett &
Brieske, Atlanta, Diversity Chair;
Zach Matthews, Swift Currie
McGhee & Hiers, Atlanta, Young
Lawyers Chair; Marcia R. Stewart,
Waldon Adelman Castilla Hiestand
& Prout, Atlanta, Auto Liability SLS
Vice-chair; and Mark W. Wortham,
Hall Booth Smith, Atlanta, Appellate
Chair. Also present was Executive
Director Jennifer M. Davis.

At press time, the Board meet-
ing minutes had not been
approved, but they will eventually
be posted with prior Board meeting
minutes in the Members Only area
of our website. <
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Fall Meeting Scenes: 1. President Matt Moffett and First Lady Diane Moffett
(at left) with Young Lawyers Chair Zach Matthews and his wife, Tracy;
2. Treasurer Sally Akins with VP Dart Meadows; 3. President Moffett with
Marcia Stewart, newly-named to lead our Social Media Committee; 4. Board
member George Hall and his wife, Margaret; 5. Immediate Past President Kirby
Mason and her husband, Frank; 6. Past President Lynn Roberson and Board
member Bill Casey; 7. Past President Staten Bitting and his wife, Cindy, (at left)
with VP Craig Avery and his wife, Resa; 8. President Moffett and President-elect
Peter Muller; 9. Premises Liability Section Chair Sherrie Brady and Board mem-
ber Marty Levinson; 10. Diversity Chair Candis Jones; 11. Secretary Hall
McKinley; 12. Legislative Chair Jake Daly; 13. President Moffett with Past
President Mel Haas; 14. Board member Jason Logan with his wife, Wendy. <
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Document Production

Continued from page 20

O.C.G.A. § 31-9-3(b) says that
when an emergency exists, consent
to medical treatment that is recom-
mended by a physician may be
implied by law. The statute is lim-
ited to implied consent by the
patient and does not address the
patient’s obligation to pay for such
treatment; much less pay whatever
amount the hospital decides to
charge. Lastly, the Court of Appeals
stated in its opinion that Bowden
could likely show, through expert
testimony or evidence, that TMC’s
charges were unreasonable. If that
is so0, then directly applicable docu-
ments, such as what TMC charged
other patients, would be even more
relevant. The Court of Appeals’
holding seemed to imply that
Bowden is limited to seeking only
the most relevant documents in her
case; however, the Supreme Court
reiterated that O.C.G.A. § 9-11-
26(b)(1) states that the availability
of one form of proof does not make
other forms of proof irrelevant or
limit access to those documents.
Pursuant to O.C.G.A. § 9-11-26,
the scope of discovery, unless oth-
erwise limited by the court, can
contain any material that is not
privileged so long as it is relevant to
either the claim or defense of the
pending action. The information
does not have to be admissible at
the time of discovery if it reason-
ably appears to lead to the discov-
ery of admissible evidence.
Applying these statutes to
Bowden’s request, the issue to be
examined was whether the docu-
ments that she requested were rel-
evant to the subject matter
involved. Generally, the courts
apply this statute broadly so to
include anything that is or may
become an issue in litigation.
Oppenheimer Fund, Inc. v.
Sanders, 437 U.S. 340, (1978).
Applying this standard, the
Supreme Court found that the
amounts charged to other patients
by TMC may not show that
Bowden’s bill was unreasonable
due to numerous variables; how-
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ever, the amounts in a broad dis-
covery sense, could help to show
Bowden’s bill was not in line with a
normal pricing structure. Further,
the prices of goods and services are
typically determined by comparing
what similar buyers and sellers
have contracted to purchase them

... the issue to be
examined was whether
the documents that
she requested were

relevant to the subject

matter involved.

for. This calculation can be applied
to the health care industry and
Bowden’s counterclaim. The
Georgia Supreme Court reasoned
that if, in practice, TMC has
charged similar patients a much
smaller sum, Bowden was entitled
to that information and could pres-
ent such information to a jury.
Based on finding that the docu-
ments were relevant as possible
evidence to Bowden’s claim, the
Georgia Supreme Court reversed
the Court of Appeals’ decision, reit-
erating the broad standard applied
to requests for documents and
information during discovery. It is
important to note that some have
suggested this decision may also
herald greater openness to admis-
sibility of evidence, bringing the
reasonableness of medical charges
into question in all cases.

This decision is important
because it appears to take away
some of the trial court’s discretion
with regard to requests for discov-
ery. Following the holding above,
courts will likely allow many
requests for discovery unless they
infringe on a specific privilege. This
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can become problematic when
requests for discovery become time
consuming or expensive. As these
costs begin to rise, there could be
even more problems and headaches
for the courts to evaluate what doc-
uments and information are discov-
erable. Of course, trial judges retain
the discretion to shift the costs of
expansive discovery if it is to be
allowed. Nonetheless, parties that
are at risk for or are often involved
in litigation should spend time in
keeping identifiable databases and
records in anticipation of potential
claims and requests for discovery.
Bowden makes clear that formulaic
broad objections may enjoy less
favor with Georgia courts. <

Timothy J. (Tim)
Buckley III, is a found-
ing partner of Buckley
Christopher & Haff in
Atlanta.  Prior to
becoming a litigator
over 20 years ago, he was a law
clerk to Chief Judge Wilbur D.
Owens, Jr., U.S. District Court for
the Middle District of Georgia. Mr.
Buckley has tried dozens of cases to
verdict and argued appellate mat-
ters before state and federal appel-
late courts in Georgia and beyond.
His areas of practice include
municipal liability, transportation,
commercial litigation/ arbitration,
product liability and workers’ com-
pensation.

T.K. Haff is an attor-
ney with Buckley
Christopher & Haff.
Enhancing her litiga-
tion practice, Ms. Haff
provides day-to-day
advice and counsel to businesses
and employers on laws that govern
and affect the workplace, with spe-
cial emphasis on training and liti-
gation avoidance strategies. Her
practice includes employment mat-
ters, municipal liability, premises
liability, product liability, contract
disputes, and commercial matters.
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Avoiding Poindexter

Continued from page 27

case involving installation deficien-
cies of window flashing at a high
rise condominium.

The expert’s knowledge and
understanding of the standards for
rendering expert opinions (Daubert,
Robinson) is essential. An expert
must be able to develop or withstand
a so-called “Daubert,” or legal chal-
lenge, to the expert’s methods. The
qualified expert must be able to:
understand accepted testing proce-
dures, analyze and interpret data
from the testing, formulate conclu-
sions based on the data, and critique
other interpretations.

Essentially, under the Federal
Rules of Civil Procedure Rule 702,
the following analysis must be per-
formed to determine whether the
witness is sufficiently qualified to
render expert opinions: If scien-
tific, technical, or other specialized
knowledge will assist the trier of
fact to understand the evidence or
to determine a fact in issue, a wit-
ness qualified as an expert by
knowledge, skill, experience, train-
ing, or education, may testify
thereto in the form of an opinion or
otherwise, if (1) the testimony is
based upon sufficient facts or data,
(2) the testimony is the product of
reliable principles and methods,
and (3) the witness has applied the
principles and methods reliably to
the facts of the case. (See Kumho
Tire Co., Ltd. v. Carmichael, 526
U.S. 137 (1999).)

An effective expert will have a
toolbox of varied non-technical, or
“soft,” skills. Among these, commu-
nication skills and interpersonal
appeal are particularly valuable.
The expert’s ability to communi-
cate highly technical concepts to an
audience whose members range in
technical ability is of paramount
importance. Poindexter, the bril-
liant theoretical mathematician,
may have created a complex multi-
variate numerical model of the
dynamic response of a structure
under multiple loading conditions;
however, that effort is of little value
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to a case if he can-
not convey the
basis for his model,
and the results
obtained therefrom,
to the lay jury in a
manner that is easy
to understand. The
expert should speak
clearly, concisely,
cohesively, and accu-
rately.

Further, the inter-
personal appeal, or
“bedside manner,”
of an expert can
heavily influence your &[5
negotiating  position .
and the ultimate outcome
of litigation. The demeanor and
mood of an expert is quite literally
contagious in an interpersonal set-
ting, such as deposition, mediation,
or trial. The expert should be confi-
dent and upbeat to develop a sense
of trustworthiness. The most effec-
tive expert will have a firm grasp of
his/her capabilities and be able to
assess him/her self realistically,
fostering an interpersonal environ-
ment of integrity, candor, and posi-
tive discourse. Look for a socially
dynamic expert who exhibits the
SOFTEN qualities of body lan-
guage: Smile, Open posture,
Forward lean, Touch (ok, maybe
not), Eye contact, Nod; all of which
convey persuasiveness in concert
with sensitivity to one’s environ-
ment. Avoid the boringly studious
and socially inept.

Once you have carefully chosen
a technically proficient, emotion-
ally intelligent, and socially skilled
expert within the appropriate disci-
pline, and that has actual knowl-
edge and understanding of the
particular subject matter at issue,
you are well positioned to present
and explain the technical merits of
your case. You should also consider
utilizing your expert to challenge
opposing experts, as differences
exist between an expert who meets
the court’s requirements for quali-
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fication on paper, and those who
truly hold the requisite experience
to be a powerful asset. Your quali-
fied expert will be able to sniff out
any incompetency of the opposi-
tion, test the scientific merits of
their analysis, and provide you with
valuable ammunition to eliminate
the proliferation of junk science
through your case. *

Ryan T. Chancey,
Ph.D., P.E. is the Vice
President and Executive
Director of Operations
for Nelson Forensics, a
Platinum Sponsor of the GDLA. He
is licensed as a structural/civil
engineer in 37 states, and special-
izes in the evaluation of distress to
concrete structures and pave-
ments. Dr. Chancey has performed
forensic evaluations of industrial,
commercial, residential, agricul-
tural, educational, athletic, and
healthcare structures for damage
caused by perils including fire,
explosion, earthquake, wind, and
storm surge; and for defects in
design and construction. He has
served as a structural engineering
and materials science expert in
deposition, mediation, arbitration,
and trial; has authored numerous
publications; and regularly
appears as a lecturer.
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Hon.Beverly M.Collins  Atlanta georgiamediators.org/beverly-collins (678) 320-9118 M Valerie Tobin Atlanta georgiamediators.org/valerie-tobin (678) 222-0248 |
Terrence Lee Croft Atlanta georgiamediators.org/terrence-croft (404) 588-0900 | Hon.Elizabeth Watson  Atlanta georgiamediators.org/elizabeth-watson (404) 588-0900 O
Scott D. Delius Atlanta georgiamediators.org/scott-delius (678) 320-9118 ™ Wayne C.Wilson Atlanta georgiamediators.org/wayne-wilson (678) 320-9118 M
Robert N. Dokson Atlanta georgiamediators.org/robert-dokson (404) 233-2800 | F.Scott Young Atlanta georgiamediators.org/scott-young (678) 222-0248 %}
R.Daniel Douglass Atlanta georgiamediators.org/daniel-douglass  (404) 739-8807 4| David M. Zacks Atlanta georgiamediators.org/david-zacks (404) 815-6100 |
Victor J.Faenza Atlanta georgiamediators.org/victor-faenza (678) 222-0248 | Percy J.Blount Augusta georgiamediators.org/percy-blount (706) 722-3786 |
Hon.R.Keegan Federal  Atlanta georgiamediators.org/keegan-federal (678) 443-4044 ™ Raymond Chadwick Jr.  Augusta georgiamediators.org/raymond-chadwick  (706) 823-4250 M
Hon. Susan Forsling Atlanta georgiamediators.org/susan-forsling (678) 222-0248 ™ Hon.Neal Dickert Augusta georgiamediators.org/neal-dickert (706) 828-2001 ™
Arthur H. Glaser Atlanta georgiamediators.org/arthur-glaser (770) 955-2252 ™ Stephen E.Garner Bremen georgiamediators.org/stephen-garner  (770) 537-3876 |
William S.Goodman Atlanta georgiamediators.org/william-goodman  (770) 955-2252 | Wallace E.Harrell Brunswick georgiamediators.org/wallace-harrell (912) 265-6700 O
Joan C.Grafstein Atlanta georgiamediators.org/joan-grafstein (404) 974-9829 O Thomas E.Greer Carrollton georgiamediators.org/thomas-greer (770) 836-8327 ™
Herbert H. (Hal) Gray Ill  Atlanta georgiamediators.org/hal-gray (404) 588-0500 | David H.Tisinger Carrollton georgiamediators.org/david-tisinger (770) 214-5150 ™
Daniel E. Gulden Atlanta georgiamediators.org/daniel-gulden (404) 847-9529 ™ Robert A.Cowan Dalton georgiamediators.org/robert-cowan (706) 278-2099 |
Patrick G.Jones Atlanta georgiamediators.org/patrick-jones (770) 955-2252 | Philip S.Coe Fayetteville  georgiamediators.org/philip-coe (770) 719-9363 4]
N.S.(Ken) Kendrick Il Atlanta georgiamediators.org/ken-kendrick (770) 955-2252 M James E.Mahar Gainesville  georgiamediators.org/james-mahar (770) 532-6312 M
Hon.Pat gsworth  Atlanta georgiamediators.org/pat-killingsworth ~ (678) 222-0248 ™ Bert King Gray georgiamediators.org/bert-king (478) 986-6000 |
F. Carlton King Jr. Atlanta georgiamediators.org/carlton-king (404) 588-0900 O Mark F.Dehler Hiawassee  georgiamediators.org/mark-dehler (706) 896-4332 M
Daniel M.Klein Atlanta georgiamediators.org/daniel-klein (404) 323-0972 | Robert R.Gunn I Macon georgiamediators.org/rusty-gunn (478) 749-1730 4]
Linda A.Klein Atlanta georgiamediators.org/linda-klein (404) 221-6530 O Roger Mills Macon georgiamediators.org/roger-mills (478) 741-1900 ™
Frank A.Lightmas Jr. Atlanta georgiamediators.org/frank-lightmas (404) 876-3335 ™ Hon.Lamar Sizemore Jr. Macon georgiamediators.org/lamar-sizemore (478) 464-5315 ™
Ellen Malow Atlanta georgiamediators.org/ellen-malow (404) 556-0757 ™ Thomas E.Cauthorn Marietta georgiamediators.org/thomas-cauthorn  (770) 528-0150 ™
Randolph A. Mayer Atlanta georgiamediators.org/randolph-mayer  (404) 584-9588 M Laurence Christensen  Marietta georgiamediators.org/laurence-christensen  (770) 421-0102 4}
John K. Miles Jr. Atlanta georgiamediators.org/john-miles (678) 320-9118 ™ Daniel C.Cohen Savannah georgiamediators.org/daniel-cohen (912) 234-8875 ™
Joseph M. Murphey Atlanta georgiamediators.org/joseph-murphey  (678) 320-9118 | Robert S.Glenn Jr. Savannah georgiamediators.org/robert-glenn (912) 233-9700 ]
David C. Nutter Atlanta georgiamediators.org/david-nutter (678) 320-9118 ™ Patrick T.O'Connor Savannah georgiamediators.org/patrick-oconnor  (912) 236-3311 ™
Gregory J. Parent Atlanta georgiamediators.org/gregory-parent (678) 320-9118 M William C.Sanders Thomasville  georgiamediators.org/will-sanders (229) 226-2565 %}
Penn Payne Atlanta georgiamediators.org/penn-payne (404) 841-3295 ™M Hon.Ralph F. Simpson  Tifton georgiamediators.org/rusty-simpson (229) 388-8420 ™
George C.Reid Atlanta georgiamediators.org/george-reid (770) 818-4430 O

7 Indicates if Available Dates calendar is viewable
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Simply visit www.georgiamediators.org/quicksearch and select preferred case type or region
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