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Gales of November Come Not So Early:
Supreme Court Scuttles Court of Appeals Decisions in Adams & Floyd

By C. Jason Willcox
Moore Clarke Rodgers & Duvall

“The lake it is said never gives up
her dead, when the skies of
November turn gloomy....”

On November 30, 2010, the
Supreme Court of Georgia issued
opinions reversing the Georgia
Court of Appeals decisions in
Adams v. State Farm Mutual
Automobile Insurance Company
and Floyd v. American
International South Insurance
Company, regarding uninsured
motorist (UM) insurance exposure.
State Farm Mutual Automobile
Insurance Company v. Adams,
Case No. S09Gi7io (Nov. 30,
2010). This article provides a his-
torical analysis of these two mat-
ters, explains how we arrived at the
wreck of The Edmund Fitzgerald,
and provides insight on the
Georgia Supreme Court decisions
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which brightened the December
outlook for many Georgia insur-
ance carriers (but did not shorten
Gordon Lightfoot’s song or raise a
ship from the Great Lakes).

On April 4, 2009, the Georgia
Court of Appeals pleased plaintiffs’
attorneys statewide when it issued
the far-reaching decision in Adams
v. State Farm Mutual Automobile
Ins. Co., 298 Ga. App. 249 (2009).
The opinion in Adams extended
the reasoning of Thurman v. State
Farm Mutual  Automobile
Insurance Co., 278 Ga. 162 (2004),
to hold that available liability
insurance can be reduced by hospi-
tal liens which were issued pur-
suant to O.C.G.A. § 44-14-470.

Under O.C.G.A. § 33-7-
11(b)(1)(D), the definition of an
uninsured motor vehicle includes a
vehicle as to which there is “liabil-
ity insurance with available cover-
ages which are less than the limits
of” UM coverage. The rulings in

Adams, Floyd, and Thurman cen-
tered on circumstances which can
deplete liability coverage so as to
reduce the “available” liability lim-
its and thus create UM exposure.
Before discussing the significant
impact that the supreme court’s
Adams decision has had on UM
insurance, a brief review of the
Thurman opinion is necessary.

In Thurman, Plaintiff Gail
Thurman was injured while work-
ing for the USPS as a postal carrier,
when the vehicle she was operating
was struck by Mamie Brown.
Defendant Brown maintained a lia-
bility policy with per person limits
of $100,000. Plaintiff Thurman
filed a civil action against
Defendant Brown seeking damages
in excess of Defendant Brown’s
$100,000 policy limits. Plaintiff
Thurman and her husband settled
with Defendant Brown’s liability
carrier for $95,554.19, which rep-

Continued on page 16

To Compete or Not to Compete?

By Catherine M. Bowman
The Bowman Law Olffice

It is every business owner’s
nightmare — a trusted employee is
given access to customer contacts
and relationships, confidential
information, and the goodwill gen-
erated from the business — then
that employee leaves the business’
employ and uses those relation-
ships and information to compete
against his former employer’s busi-
ness. The law prior to November 2,
2010 recognized an interest in lim-
iting such unfair competition, but
the Georgia Constitution limited
the courts from enforcing many

non-compete clauses, and despite
Georgia’s reputation as an
employer friendly state, the courts
were quite hostile in enforcing such
covenants. The required case-by-
case analysis resulted in a history
of case law that was often confus-
ing and sometimes conflicting.

In April 2009, the legislature
passed Georgia House Bill 173
(codified at O.C.G.A. § 13-8-50, et
seq.), which will make sweeping
changes to the law on restrictive
employment covenants in an
attempt to create statutory guide-
lines to govern the enforcement of
such covenants. The new law

Continued on page 26
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President’s Message

As you hopefully have noticed,
GDLA’s website and newsletter
have progressed considerably in
recent times as a result of the
efforts of several members and offi-
cers of the Association.

These efforts are

courts and the Association has par-
ticipated in a few of these cases.
Amicus briefs filed this year are
listed on page 6.

The Association is also working
with sponsors to conduct educa-
tional seminars on rele-

certainly appreci-

vant  topics. GDLA

ated and are a great The more recently held another
benefit to all mem- successful  Deposition
bers. active the Boot Camp for younger

If you haven't
been to the website

lawyers (see page 24). Of
course, under the guid-

recently, I would membePShlp, ance of an excellent fac-

encourage you to do

ulty, the annual Trial

so and feel free to the better the Academy in January is an

offer suggestions for
further content or
form improvements.

We are in con-

excellent training course
for the next generation of

Association. geatlitigators.

The more active

tinual need of items

for the brief bank and the tort
reform database. You and your
firms are actively involved in issues
that should be added and providing
your work product, as well as deci-
sions, on important topics could be
very beneficial to other members
and the Association itself.

GDLA’s Amicus Committee has
been very active in recent weeks.
Many of the tort reform issues are
currently reaching the appellate

the membership, the bet-
ter the Association. I would encour-
age each of you to contribute all
that you can toward improving the
experience for the benefit of all.

Yours for the defense,
Edward M. Hughes
President

v

| GDLA members o
. 1

—

Peachitree Street

-

MARK YOUR CALENDAR
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Member &
Legal News

Member News

GDLA congratulates Judge-elect
Kelly Amanda Lee, formerly of
the Law Offices of Kelly Amanda
Lee, on her election to the Fulton
Superior Court bench.

Thomas M. Cole, a partner with
Whelchel Dunlap Jarrard &
Walker in Gainesville, has been
inducted as a Fellow of the
American College of Trial Lawyers.
Cole, who has been practicing 32
years, is an alumnus of The
University of Georgia School of
Law. Founded in 1950, the College
is composed of the best of the trial
bar from the United States and
Canada. Membership in the
College cannot exceed one percent
of the total lawyer population of
any state or province.

Christopher M. Ziegler com-
pleted 40 hours of civil mediation
training and is registered with the
Georgia Office of Dispute
Resolution as a civil mediator,
mediating civil cases throughout
Georgia in his new venture, Ziegler
Mediation. He continues his civil
litigation practice at Gray Rust St.
Amand Moffett & Brieske in
Atlanta.

After 25 years serving transporta-
tion, insurance and premises liabil-
ity clients, Dennis Corry Porter &
Smith is pleased to announce the
addition of Assunta S. Fiorini
and Barbara L. Mulholland.

Miller & Martin is pleased to
announce Curtis J. Martin IT has
joined the firm as Of Counsel in its
Atlanta office. Martin was previ-
ously a partner with Mozley
Finlayson & Loggins. He will con-
tinue to represent businesses in lit-
igation matters and also counsel
clients on issues related to the
workplace. Martin currently serves
as the President-elect of the Gate
City Bar Association, an affiliate
chapter of the National Bar
Association and Georgia’s oldest

www.gdla.org

African American bar association.
He is on the Board of Directors of
Horizons Atlanta, a non-profit
designed to provide an academic
enrichment program to public
school children from economically
disadvantaged families. Martin was
recognized as a 2010 Super
Lawyers Rising Star and named in
the 2010 edition of Who’s Who in
Black Atlanta.

Cases of Note

In August 2010, Timothy H.
Bendin and Kristin L. Hiscutt
of Atlanta’s Bendin Sumrall &
Ladner, recently formed in April
2010, obtained a defense verdict on
behalf of an emergency medicine
physician and hospital in a medical
malpractice trial lasting two weeks.

The case involved claims that
the ED physician failed to consider
a vertebral artery dissection in the
differential diagnosis, failed to
obtain a neurology consult, and
failed to obtain certain neuroimag-
ing studies for an 18-year-old
patient who became unresponsive
following an assault and who expe-
rienced a prolonged period of at
least 16 minutes without adequate
oxygenation prior to arrival at the
hospital. In the ED, the patient
was found to be 11.5 weeks preg-
nant. The patient’s family elected
to maintain the patient in the ICU
in order to achieve fetal viability
and delivery; nearly 4 months later,
the baby, then 28 weeks’ gestation,
spontaneously delivered and sur-
vived. Following the delivery, test-
ing confirmed that the patient was
brain dead, and mechanical venti-
lation was discontinued.

The case involved claims
against the emergency medicine
physician, a pulmonologist, and a
neurologist for medical malprac-
tice and wrongful death on behalf
of the mother, as well as a medical
malpractice claim for in utero
injuries to the fetus.

The defense presented testi-
mony by renowned medical
experts, such as pediatric neurolo-
gist Joseph Volpe, MD; maternal-
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fetal medicine specialist Mary
D’Alton, MD; neurosurgeon Dan
Barrow, MD; emergency medicine
physicians Richard Zane, MD and
Marlon Priest, MD; and pulmo-
nologist Arthur Wheeler, MD. The
jury returned verdicts in favor of all
three physicians.

Welcome New
GDLA Members

Scott Eric Anderson
James Bates Pope & Spivey
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Atlanta
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Jason Digges Darneille
Crim & Bassler
Atlanta

Christi Henson Horne
Chambless Higdon
Richardson Katz & Griggs
Macon

Glenn E. Jones
Hall Booth Smith & Slover
Brunswick

Phi Nguyen
Bendin Sumrall & Ladner
Atlanta

Noah W. Priest-Goodsett
Taylor Odachowski
Schmidt & Crossland
St. Simon’s Island

Michael David Sayegh
Swift Currie McGhee & Hiers
Atlanta
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Amicus Briefs
Filed by GDLA

Under the leadership of 2009-
10 Amicus Committee Chair Jamie
Weston of Augusta’s Hull Barrett,
along with 2010-11 Chair Jeff Ward
of Brunswick’s Gilbert Harrell
Sumerford & Martin and Vice-
chair Rusty Gunn of Macon’s
Martin Snow, GDLA filed the fol-
lowing amicus briefs in 2010.

To view each amicus brief or to
review our policy if you wish to
request one in the future, visit the
Members Only area of our website:
www.gdla.org/members/amicus/
amicus.html.

GDLA thanks all the authors
for volunteering their time to help
convey the voice of the defense bar
to the courts.

Substantive Law

Baker v. WellStar (Case No.
S10A0994), Supreme Court of
Georgia. Topic: Qualified protec-
tive orders for ex parte conferences
with doctors under HIPAA. GDLA
amicus brief filed November 30,
2010; authors: Jo A. Jagor and
Crystal Filiberto, Hall Booth Smith
& Slover, Atlanta; and Kristin
Hiscutt, Bendin Sumrall & Ladner,
Atlanta. GDLA filed its brief as a
supplement to the Motion for
Reconsideration filed by Henry D.
Green Jr., of Atlanta’s Green &
Sapp, counsel for appellee
WellStar.

State Farm Mutual Automobile
Insurance v. Randolph Adams
(Case No. S09C1710), Supreme

Committee Leadership

Court of Georgia. Topic: UM expo-
sure (see article on page 1). GDLA
amicus brief filed July 25, 2010;
authors: Edward R. Stabell, III and
Britton G. White, Brennan Harris
& Rominger, Savannah; Evelyn
Fletcher Davis and Jason L. Groch,
Hawkins Parnell Thackston &
Young, Atlanta.

Cavalier Convenience, Inc. v.
Sarvis (Appeal No. A10A0538) and
Ken’s Supermarket, Inc. v. Sarvis
(Appeal No. A10A0539), 305 Ga.
App. 141 (2010). Topic: O.C.G. A. §
51-12-33 apportionment. GDLA
amicus brief filed February o,
2010; author: Amy R. Snell,
Fulcher Hagler, Augusta.
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Success at Mediation:

It’s in the Details

By William S. Allred
BAY Mediation & Arbitration
Services, LLC

Two lawyers of the defense bar
who have known each other for
some time are on the phone
together. After discussing a case
that was the reason for the call,
they chit chat generally to catch up
with one another. At some point,
the focus of the conversation turns
to their actual trial practice. Both
grudgingly lament the fact that
they just aren’t trying as many
cases as they used to. Litigation
has become too expensive, too
time consuming for
self-paying parties
and too fraught with
risk. Sound familiar?

Mediation, it
would seem, has
become such a com-
mon aspect of “liti-
gating” that we are
surprised that we
don’t find it in the
Civil Practice Act
somewhere between
0.C.G.A. § 9-11-37
and 9-11-38. And yet,
for as commonplace
as mediation has
become, it is still sur-
prising to encounter
lawyers who simply
haven’t prepared for
the session. Where mediation was
once a stop along the way, it has
now become the terminus for so
many litigated files. And for good
reason: your insurance company
clients and your insured clients are
usually pleased when they learn
the case is over and will not have to
be litigated any further. So how
can you prepare and increase the
odds of getting to a resolution at
mediation?

Preparing Yourself
Jor Mediation

Is there a right time to medi-
ate? There is some literature to
suggest that early is better.! These
studies tend not to be focused on a
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particular type of case, though,
and in the business of bodily injury
claims, I typically find that early
mediations are less likely to work
simply because neither side has a
sufficient understanding of all the
liability, damages, and causation
issues to be able to move in their
respective positions on valuation.
The insurers, moreover, almost
always insist on completion or
near completion of discovery prior
to the scheduling of mediation.
Nothing takes the place of
aggressive discovery aimed at
compiling all available informa-
tion, documents, and things that

relate to your case. It’s surprising
to mediate cases where witnesses
identified in the police report were
never called and where everyone
still doesn’t have a complete med-
ical history on the plaintiff in a
personal injury case. Typically, in
my experience, the master of the
details enjoys an advantage at
mediation.

Still, there are sometimes
overriding concerns which might
justify scheduling a mediation
before all the details are known.
Health considerations of a party
might be one reason. Bad facts
concerning a party (e.g., a bad
criminal record or another loss
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that the other side might not know
about yet). Regardless of when the
parties choose to mediate, defense
counsel needs to become the mas-
ter of the details.

If you know that much turns
on a legal issue, pull the cases and
have copies of highlighted cases or
statutes ready to distribute at
mediation. Frankly, when attor-
neys argue that the law is in their
favor, the other side is often skep-
tical, and both sides end up asking
about what the law really says on
the point. Be prepared and bring
the law with you. A lot of times,
much of the value of the case turns
on what an expert will
say (a doctor, an engi-
neer, etc.). Do the best
you can to have that
expert’s written opin-
ion there with you at
the mediation. While
parties frequently
mediate prior to
experts’ depositions to
save on expenses, a
simple letter from the
expert on the narrow
point helps to elimi-
nate a lot of the guess-
work.

Prepare the
Adjuster for
Mediation

There is no substi-
tute for “bottom-reading” the file:
that is, reading every communica-
tion, note, and record in the file.
Both the defense lawyer and the
adjuster should be bottom-reading
the file. However, with the down-
sizing that has taken place at
insurance companies over the past
five years, with fewer adjusters
being assigned to more files than
ever, we know in practice that only
a few of our adjusters have time to
bottom-read every file. This
means, of course, that it is now
more imperative than ever that
defense counsel be the master of
the details and in a position to pass

Continued on page 10
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Success at Mediation

Continued from page 8

those details along to the adjuster
with a meaningful discussion of
risks and verdict ranges. Of course,
losing sight of the forest for the
trees isn’t helpful at all. The idea is
that in mastering the details, coun-
sel can master the overarching
plan of attack.

It is also up to defense counsel
to make sure the adjuster is aware
of the date and time of the media-
tion. Hopefully, counsel is having
some strategy conferencing with
the adjuster just prior to the medi-
ation date. Through that personal
contact, the attorneys can verify
that they are going to have an
adjuster in place at mediation.
We’ve had some mediations where
all the attorneys and the plaintiff
show up, and we learn — after wait-
ing — that the adjuster had no idea
the mediation had been scheduled.
It goes without saying that you
actually increase the odds of reso-
lution by having your adjuster at
the mediation in person rather
than by telephone. And while
practitioners tend to give great
deference to adjusters on this
issue, owing to workload and
expense, judges typically don’t, so
be sure to verify whether your
adjuster’s presence by telephone is
permitted.

Preparing the Plaintiff’s
Attorney for Mediation

Often, plaintiff’s counsel is not
being paid by the hour, and we see
rather often that busy solo practi-
tioners find themselves hustling to
put together the documentary sup-
port for their client’s claim at the
last minute. It is not uncommon
now for plaintiff’s attorneys to
come to mediation with copies of a
large “settlement discussion pack-
age” that contain far more by way
of medical records and bills than
had ever seen the light of day prior
to the mediation. Where prior dis-
covery responses indicated that
special damages were one number,
many are surprised to learn that
damages are actually much higher
when they walk into the mediator’s
offices. Of course, this kind of
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“sandbagging” — whether inten-
tional or not — often derails a
mediation simply because the
adjusters at mediation typically
cannot get adequate increases in
authority on what is now a differ-
ent case for them to evaluate than
the one everyone was looking at
before the mediation.

It is certainly true that defense
counsel cannot control everything,
and it certainly is not defense
counsel’s “fault” that the adjuster
is learning of significantly greater
special damages only at mediation,

The defenss should
do It_lzv_hﬁ__at it\ea.lr{}zrior
to the ﬂlex iation
td) get an idea of
what sort ot‘ange

._ K

'._1s belng dlscuﬁed
| \‘l o
in terms of

the plamﬂit’

true valuation

of the"-.;f:ase. 4

but there are things defense coun-
sel can do to lessen the odds of this
taking place. One of those things is
to begin to discuss the scheduling
of mediation early. With plenty of
lead time, the defense attorney can
diary a file to be sure that the
plaintiff’s attorney is reminded of
what the defense understands the
alleged special damages to be.
Defense counsel can follow up with
the plaintiff’s lawyer only a couple
of days before mediation to be sure
everyone is still on the same page.
At least by doing this, mediation
can be postponed where parties

Page 10

learn that one or both of them are
not prepared.

Lastly, the defense should do
what it can prior to the mediation
to get an idea of what sort of range
is being discussed in terms of the
plaintiff's true valuation of the
case. If there is any sense at all that
the case is going to settle for only a
few thousand dollars, counsel
should be questioning whether the
case warrants an additional
$1,000+ expense for the plaintiff
for the cost of mediating it. On the
other hand, in a large case, con-
sider whether permitting the
mediator to have some pre-media-
tion visits with the parties, at least
by phone, would be in order, and
in that way everyone can work
together to narrow the issues that
really merit discussion at the
actual mediation session.

Preparing the
Mediator for Mediation

Mediators are people, too.
They are generally subject to the
same tools of persuasion that work
on jurors. And, in this regard,
mediators get played, too, during
mediations. Parties seldom come
into a mediation and advise the
mediator, “My number is X. Do
whatever you need to do to get
there.” In fact, what we learn quite
often is that when parties tell the
mediator what their final number
is, those parties actually had more
room to move.

Therefore, be up front with
your mediator. You don’t need to
prepare a magnum opus of a pre-
mediation statement (you can, but
it’s certainly not necessary, and
your mediator is going to bill you
for the time to read it), but you do
really need to set forth a full
account of your position or
defenses during the opening ses-
sion. Some disputants’ lawyers
make the mistake of asking that
parties skip the openings. But this
has proven itself time and time
again to be penny wise but pound
foolish. No matter how much we
think we know our case, going

Continued on page 28
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The Diminishing Role of the Fire Investigator

By Michael Hoffman, M.S., C.F.IL.,
C.F.E.I, SEA, Ltd.

Over the past several years, I
have observed a troubling trend
within the fire investigation com-
munity — the intentional diminish-
ing role of the Fire Investigator ...
by the Fire Investigators.

Perhaps respected organiza-
tions such as the TAAI and NAFI
should create a simpler new title
for certification to accommodate
this increasingly more common,
self-directed, lesser role: The
Origin Investigator. After all, a
“Fire Investigator” as required by
NFPA 1033 has to have the requi-
site knowledge and skills to deter-
mine not only the origin, but also
the cause of a fire.l

However, in order to become
certified as an Origin Investigator,
one would need to have only a
basic understanding of determin-
ing the origin of a fire and also an
elementary understanding of what
items are capable of starting a fire.
Armed with this knowledge, the
Origin Investigator could conduct
a brief, cursory inspection and
identify the appropriate expert
(i.e., mechanical/electrical engi-
neer), notify the client, and
arrange for a second inspection
with other interested parties pres-
ent. The Origin Investigator could
then delegate all other responsibil-
ities for determining the cause of
the fire to the engineer. This tech-
nique would permit the Origin
Investigator to minimize time and
effort at a fire scene and minimize
his/her role in any litigation
because he/she would be able to
defer responsibility for cause
determination, and if there was no
readily observable potential for
subrogation, the scene could
quickly be closed down.

Am I advocating this new posi-
tion within the industry? Of course
not, but it does unfortunately mir-
ror what is going on, more and
more, in the real world. But what’s
wrong with this approach, you
ask? It often lowers the quality of
the investigation to that of a per-
son with little or no fire science
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background and places the cause
determination 100% on the engi-
neer who may or may not have the
appropriate background and expe-
rience. It oftentimes results in a
fire scene that is never properly
processed, and thus who knows
what may be missed or over-
looked. It could increase the liabil-
ity risk of the client. In some cases,
it could even increase costs. One of
the main reasons for this dimin-

NFPA 921 states that
“fire investigation is

ishing role is that Fire
Investigators, bowing to the
demands of insurance companies
and others to minimize costs, have
allowed financial specialists to dic-
tate minimum fire investigative
standards that really should be
decided by the fire experts them-
selves who know what’s profes-
sionally needed. It’s time for Fire
Investigators to step up and do
their full job. I am not interested in
my  becoming an  Origin
Investigator, and neither should
you.

There have been far too many
occurrences in recent months
where I have arrived at a fire
inspection representing an inter-
ested party and within mere min-
utes recognized that minimal
previous investigation had taken
place and asked mysel,f “Why am I
even here?” I understand that, to a
certain extent, investigators are
extremely concerned about spolia-
tion issues and are hesitant to dis-
turb a fire scene because potential
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subrogation may exist. However,
this should not replace a compe-
tent investigation or minimize the
overall role of the Fire
Investigator. NFPA 921 states,
“Fire  Investigation  usually
requires the movement of evi-
dence or alteration of the scene. In
and of itself, such movement of
evidence or alteration of the scene
should not be considered spolia-
tion of evidence. Physical evidence
may need to be moved prior to the
discovery of the cause of the fire.”2
Several times I have arrived at fire
scenes and conducted my prelimi-
nary inspection and documenta-
tion, and then an engineer
conferences with another “Fire
Investigator”, a call is made to a
client, and all parties are advised
that no further investigation will
be completed, and they are closing
the matter. This has occurred
without  substantive  debris
removal, fire scene reconstruction,
or removal of evidence.

There have also been far too
many occurrences whereby I have
reviewed depositions of “Fire
Investigators” who are represent-
ing various parties of interest, only
to realize that there was almost
nothing substantive in their depo-
sition regarding cause determina-
tion. Are we not supposed to be
Origin and Cause Investigators?
Does the following sound familiar?

Q: What did you determine?

A. T determined the fire origi-
nated in the master bedroom
and identified several potential
sources of ignition that were
electrical items. I retained an
electrical engineer to evaluate
these items and determine the
cause.

Q: Do you have an opinion on
what caused this fire or elimina-
tion of these electrical poten-
tials?

A. No, you’ll have to ask the

Electrical Engineer, I have no
opinion on that.
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Time and time again, I have
reviewed these depositions only to
determine that the Origin and
Cause investigator was nothing
more than an “Origin
Investigator.” Other experts/engi-
neers are assets to an investiga-
tion, but it is the Fire Investigator
who has responsibility to ulti-
mately determine the origin and
cause of the fire.

NFPA 1033 states that a Fire
Investigation is the process of
determining the origin, cause, and
development of a fire or explosion3
and a Fire Investigator is an indi-
vidual who has demonstrated the
skills and knowledge necessary to
conduct, coordinate, and complete
a fire investigation.4 It is the Fire
Investigator whose role it is to
determine “the circumstances,
conditions, or agencies that bring
together a fuel, ignition source,
and oxidizer.”

Other experts, such as
mechanical and electrical engi-
neers, can be resources that allow
the Fire Investigator to determine
the cause of a fire (or that’s the way
it used to be) and are meant to pro-

In the courtroom, seeing is believing,

vide technical assistance. NFPA
921 states that “fire investigation is
a specialized field. Those individu-
als not specifically trained and
experienced in the discipline of fire
investigation and analysis, even
though they may be experts in
related fields, may not be well
qualified to render opinions
regarding fire origin and cause.”d
Unless an engineer is appropri-
ately qualified in fire investigation
and actually does an appropriate
fire investigation, it is the Fire
Investigator who should make the
call. And even if an engineer is
qualified in fire investigation and
does perform the necessary inves-
tigation to render an appropriate
opinion regarding cause, the Fire
Investigator should still have an
opinion on cause, even if he has to
defer some of the technical details
to the engineer.

Why is the fire investigation
community willingly deferring and
diminishing that which they are
charged to do? A fire investigation
is often analogized with a jigsaw
puzzle. There are many pieces that
must be brought together to deter-

LET US TAKE YOU FROM THIS...

mine the cause of a fire. It is the
Fire Investigator’s role to put these
pieces together, not an assisting
electrical engineer hired to look at
an appliance, not an assisting
mechanical engineer hired to look
at a furnace. That appliance and
that furnace are mere pieces of the
puzzle; they are not the end all of a
complete fire investigation.

The electrical engineer, for
example, may conduct a thorough
inspection of a dwelling’s electrical
system and electrical items of
interest. The engineer may then
advise the Fire Investigator that
the “widget” sustained an electrical
failure and provide the Fire
Investigator with the evidence that
the widget failed. The engineer
may even be able to further state
that the reason the widget failed
was because the manufacturer uti-
lized an improperly sized wire.

All of this is great information,
but in a vacuum, it means nothing.
This information becomes impor-
tant when coupled with all other
information such as a report that
the widget wasn’t working properly

Continued on page 29
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GDLA Board Holds Fall Meeting at Grove Park

The GDLA Board of Directors
gathered for its Fall Meeting at the
picturesque Grove Park Inn in
Asheville, North Carolina, during
the spectacular foliage weekend of
October 15-17, 2010.

In attendance were Officers

and  Executive = Committee:
President Bubba Hughes of
Callaway Braun Riddle & Hughes,
Savannah; Executive Vice
President Mel Haas of Constangy
Brooks & Smith, Macon; Secretary-
Treasurer Lynn Roberson of Swift

Currie McGhee & Hiers,
Atlanta; Immediate Past
President Staten Bitting of
Fulcher Hagler, Augusta;
and Past President Bob
Travis of Bryan Cave,
Atlanta. Vice Presidents:
Ted Freeman of Freeman
Mathis & Gary, Atlanta;
Kirby Mason of Hunter
Maclean, Savannah; and
Matt Moffett of Gray Rust St.
Amand Moffett & Brieske,
Atlanta. Board of Directors
members: Sally Akins of Ellis
Painter Ratterree & Adams,
Savannah; Evelyn Fletcher Davis of
Hawkins Parnell Thackston &
Young, Atlanta; Craig Avery of
Cowsert & Avery, Athens; Rusty
Gunn of Martin Snow, Macon; Hall
McKinley of Drew Eckl & Farnham,
Atlanta; Dave Nelson of Chambless
Higdon Richardson Katz & Griggs,
Macon; Jeff Ward of Gilbert
Harrell Sumerford & Martin,
Brunswick; Jamie Weston of Hull
Barrett, Augusta. Past Presidents:

Joe Chambless, Newnan; Salty
Forbes of Forbes Foster & Pool,
Savannah; Steve Kyle of Bovis Kyle
& Burch, Atlanta; Walter
McClelland of Mabry &
McClelland, Atlanta; and Bruce
Welch of Hawkins Parnell
Thackston & Young, Atlanta. Also
present was Executive Director
Jennifer Davis.

The group gathered in the hos-
pitality suite on Friday for a wel-
come reception, then adjourned to
the Grove Park Inn Dining Room
for its renowned seafood buffet.
The Board convened on Saturday
morning until noon, then the after-
noon was free to enjoy hiking, golf-
ing, college football, spa luxuries,
shopping, and more.

Following are highlights from
the Board meeting; photos on next
page:

*The membership report indi-
cated the Association currently has
569 members. The individuals
listed on page 6 were proposed for

Continued on page 20
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Fall Board Meeting
Photo Highlights

1. (I-r) Vice President Kirby Mason, Board
members Dave Nelson, Rusty Gunn and
Sally Akins at the meeting. 2. President
Bubba Hughes (right) and his wife Debbie
visit with Executive Vice President Mel
Haas at Friday’s
reception. 3. (I-r)
Past Presidents
Salty Forbes and
Bruce Welch visit
with Secretary-
Treasurer Lynn
Roberson. 4. Past
President Walter
McClelland,
Immediate Past
President Staten
Bitting and Vice
President Matt
Moffett enjoy the
opening reception. 5.
(I-r) Past President
Joe Chambless listens
as Past President Bob
Travis gives the
Judicial  Relations
Committee report.
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Gales of November

Continued from page 1

resented the liability policy limits
less the amount paid to the USPS
for the damage to the postal truck.

Because Plaintiff Thurman had
received lost wage benefits under
the Federal Employees
Compensation Act (FECA) and
medical expense benefits under
the Federal Employee Health
Benefits Act (FEHBA), both
providers claimed a right of subro-
gation against the settlement pro-
ceeds, pursuant to 5 U.S.C. § 8132,
which states in part, “No court,
insurer, attorney, or other person
shall pay or distribute to the bene-
ficiary the proceeds of such suit or
settlement without first satisfying
or assuring satisfaction of the
interest of the United States.”

Pursuant to this code section,
Defendant Brown’s liability carrier
issued three separate checks: one
to Plaintiff Thurman and her hus-
band, one to Plaintiff Thurman
and the worker’s compensation
carrier, and one to Plaintiff
Thurman and the group medical
insurance carrier. Ultimately,
Plaintiff Thurman and her hus-
band received $60,887.87 from
the settlement proceeds.

Plaintiff Thurman and her hus-
band then sought uninsured
motorist insurance proceeds in the
amount of $14,112.13 from their
uninsured motorist insurance car-
rier, State Farm. Plaintiff
Thurman contended that
Defendant Brown’s vehicle was
uninsured up to the difference
between the net proceeds of the
settlement received by the
Thurmans and the stacked unin-
sured motorist insurance coverage
which Plaintiff Thurman main-
tained from State Farm. The trial
court granted summary judgment
to State Farm, and the Georgia
Court of Appeals affirmed the
decision based on the contention
that Defendant Brown maintained
liability insurance in an amount
greater than the Plaintiff’s stacked
uninsured motorist insurance lim-
its, and pursuant to O.C.G.A. § 33-
7-11(b)(1)(D)(ii) Defendant
Brown’s vehicle was not uninsured
or underinsured.

The Georgia Supreme Court
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reversed the court of appeals deci-
sion. The court stated in part, “We
conclude that when a federal
employee is required by FECA or
FEHBA to reimburse the provider
of benefits and the federal
employee has not been fully com-
pensated for injuries sustained,
the amount reimbursed to the
benefit providers constitutes a
reduction in the ‘limits of coverage
[of the tortfeasor’s liability insur-
ance]... by reason of ... or other-
wise.” In holding that the federal
subrogation right reduced the lim-
its of available coverages, the
Supreme Court of Georgia held
that State Farm was ultimately
responsible to pay the difference
between the stacked UM policy
amounts and the netted settle-
ment amount. O.C.G.A. § 33-7-
11(b)(1)(D)(ii) states that the
“available” liability limits are the
original limits “less any amounts
by which [the limits] have, by rea-
son of payment of other claims or
otherwise, been reduced below”
the UM limits.

Four years later, the Georgia
Court of Appeals extended the
rationale of Thurman to include
subrogation and reimbursement
claims in the context of Medicare
liens. See Toomer v. Allstate
Insurance Co., 292 Ga. App. 60
(2008). Toomer expanded the
reasoning of Thurman beyond
federal subrogation claims and
held that a Medicare right of reim-
bursement reduced the amount of
available coverages of the
Defendant’s liability policy.

Adams v. State Farm Mutual
Automobile Ins. Co., 298 Ga. App.
249 (2009) extended the reason-
ing of both Thurman and Toomer
to Georgia medical liens, as
defined in O.C.G.A. § 44-14-470.
0.C.G.A. § 44-14-470 provides:

(a) Except where the context
otherwise requires in subsec-
tion (b) of this Code section,
as used in this part, the term:

(1) “Hospital” means any hos-
pital or nursing home sub-
ject to regulation and
licensure by the
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Department of Community

Health.

“Hospital care, treatment,

or services” means care,

treatment, or services fur-
nished by a hospital or
nursing home.

(3) “Nursing home” means
any intermediate care
home, skilled nursing
home, or intermingled
home.

(4) “Physician practice”
means any medical prac-
tice that includes one or
more physicians licensed
to practice medicine in
this state.
“Traumatic burn care
medical practice” means
care, treatment, or serv-
ices rendered by a medical
practice with respect to a
patient whose burn care,
treatment, or services
resulted in charges in
excess of $50,000.00,
arising out of a single acci-
dent or occurrence.

(2

~—

—

(5

(b) Any person, firm, hospital
authority, or corporation
operating a hospital, nursing
home, or physician practice or
providing traumatic burn care
medical practice in this state
shall have a lien for the rea-
sonable charges for hospital,
nursing home, physician prac-
tice, or traumatic burn care
medical practice care and
treatment of an injured per-
son, which lien shall be upon
any and all causes of action
accruing to the person to
whom the care was furnished
or to the legal representative
of such person on account of
injuries giving rise to the
causes of action and which
necessitated the hospital,
nursing home, physician prac-
tice, or provider of traumatic
burn care medical practice
care, subject, however, to any
attorney’s lien. The lien pro-
vided for in this subsection is
only a lien against such causes
of action and shall not be a
lien against such injured per-
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son, such legal representative,
or any other property or assets
of such persons and shall not
be evidence of such person’s
failure to pay a debt. This sub-
section shall not be construed
to interfere with the exemp-
tion from this part provided
by Code Section 44-14-474.

In light the statute’s use of
“available” liability insurance lim-
its in defining uninsured motor
vehicles , the court of appeals’
rationale for expanding the rea-
soning of Toomer and Thurman
was based largely upon Georgia’s
public policy of complete compen-
sation of an injured party.

In Adams, Plaintiff Randolph
Adams sued the tortfeasor to
recover for injuries sustained in a
motor vehicle accident. During the
course of the underlying litigation,
Nationwide Insurance Company,
the tortfeasor’s automobile liabil-
ity insurer, made two payments
that exhausted its $25,000 policy
limits. The first payment was in
the amount of $9,217.66 to Grady
Hospital to compromise its hospi-
tal lien for medical services pro-

Trial technology has evolved...

vided to Adams. The second pay-
ment in the amount of $15,782.34
was made to Plaintiff Adams in
exchange for a limited release.

Plaintiff Adams sought addi-
tional compensation for his
injuries under his insurance policy
with State Farm, which provided
him with $100,000 UM coverage.
State Farm contended that it
should be able to set off the entire
$25,000 that Nationwide paid
under its liability coverage.
Plaintiff Adams, however, con-
tended that State Farm should get
credit only for the $15,782.34 that
had been paid to him personally,
and not the $9,217.66 paid by
Nationwide directly to Grady
Hospital to satisfy its lien.

After both parties filed motions
for summary judgment, the trial
court denied Adams’ motion and
granted State Farm’s motion
allowing State Farm to set off from
its $100,000 uninsured motorist
coverage the full $25,000 paid
from the tortfeasor’s liability pol-
icy. The trial court reasoned that
Plaintiff Adams’ election to volun-
tarily divert part of the $ 25,000
liability payment to Grady

Have you?

Hospital to satisfy his hospital bill
did not reduce the available liabil-
ity coverage below $25,000 or
increase his uninsured motorist
coverage.

The court of appeals set out to
determine whether the language
in O.C.G.A. § 33-7-11(b)(1)(D)(ii)
regarding the payment of “other
claims or otherwise” included the
payment made directly to Grady
Hospital. The court of appeals
noted that “[t]he natural meaning
of ‘or,” where used as a connective,
is to mark an alternative and pres-
ent choice, implying an election to
do one of two things.” Based on
Georgia’s long-standing public
policy of complete compensation,
the court of appeals reversed the
trial court and held that, based on
the decision in Thurman, the hos-
pital lien was an “other claim or
otherwise” within the meaning of
the statute. As such, State Farm
was not allowed to take credit for
the money paid directly to the hos-
pital in satisfaction of the § 44-14-
470 hospital lien, because the
payment in satisfaction of that lien
reduced the amount of available

Continued on next page
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Gales of November

Continued from previous page

liability coverages by payment of
other claims “or otherwise.”
Ultimately, the result of the court
of appeals’ Adams holding was
that, where a claimant has a hospi-
tal lien and is attempting to recover
uninsured motorist benefits, any
offset from the tortfeasor’s liability
policy payments is reduced by the
amount of the hospital lien.

The Georgia Court of Appeals
decision in Floyd., 298 Ga. App.
771 arrived only three months after
Adams. Because the factual situa-
tion in Floyd closely mirrored that
of the factual situation in Adams,
the Court of Appeals found that the
policy limits available under a tort-
feasor’s liability policy must be
reduced by the amount of an
unpaid hospital lien ultimately
resulting in the increase of the UM
carrier’s exposure.

A basic example of the principle
dictated in the court of appeals’
Adams ruling can be shown
through a simple undisputed liabil-
ity motor vehicle accident. The
plaintiff, who has $25,000 in UM
coverage, is injured by the tortfea-
sor in an automobile collision. The
tortfeasor maintains $25,000 in
liability insurance. The plaintiff
incurs $25,000 in medical
expenses. In an effort to protect its
interest in the plaintiff's incurred
medical expenses, the hospital
issues a lien in the amount of
$25,000. Tortfeasor’s liability pol-
icy pays its policy limits to plaintiff
in exchange for a limited liability
release. In a pre-Adams Georgia,
the tortfeasor’s vehicle would not
be underinsured pursuant to
0.C.G.A. § 33-7-11(b)(1)(D)(ii)
because the hospital lien did not
reduce available liability coverages
by payment of other claims “or oth-
erwise.” Thus, the UM carrier
would be entitled to the full
$25,000 set off paid by the liability
policy, and the plaintiff would be
entitled to recover $0.00 from his
UM carrier.

Adams effectively turned UM
insurance coverage on its head.
Where a lien filed pursuant to
0.C.G.A. § 44-14-470(b) existed,
the UM carrier was not entitled to a
set off of the liability proceeds paid
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to the lienholder. The setoff was
reduced in an amount equal to the
lien. The result in the example
above was that the tortfeasor’s
available liability policy limits were
reduced in an amount equal to the
hospital lien, because the hospital
lien constituted the payment of
other claims “or otherwise.”
Because liability policy limits were
reduced to zero by the payment of
other claims “or otherwise,” the
tortfeasor’s vehicle was uninsured
up to $25,000. Thus, the plain-

in Adams

effectively

tiff’'s -UM carrier was entitled to no
set off and would be responsible
for payment to the plaintiff for UM
policy limits of $25,000.

In addition to exposing UM car-
riers to substantially greater pay-
out amounts and much higher
likelihoods of paying out UM pro-
ceeds, Adams raised a number of
other questions. Did the mere
presence of medical bills and, thus,
the possibility of medical liens
reduce available coverages by the
payment of other claims or other-
wise? Did Medicaid liens fit the
same mold as Georgia medical
liens and Medicare liens, and,
therefore, fall under the same rea-
soning as Adams and Thurman?

On January 11, 2010, the
Supreme Court granted certiorari
in the court of appeals decisions in
Adams and Floyd, to determine
“Whether the Court of Appeals
erred in extending the rationale of
Thurman to the satisfaction of a
hospital lien by the tortfeasor’s lia-
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bility insurer.” Oral arguments
were heard from both sides on
April 4, 2010, and GDLA filed an
amicus brief on July 25, 2010.

Fast forward almost eight
months later, and UM insurance
carriers around the state rejoice.
The Supreme Court of Georgia, in a
5-2 decision, reversed the holdings
in Adams and Floyd. Justice
Melton wrote for the majority in its
succinct ten-page opinion.

The supreme court reviewed
the foundation principles of both
the uninsured motorist laws of this
state and the “fundamental nature”
of 0.C.G.A. § 44-14-470 hospital
liens. The purpose of the uninsured
motorist laws, the supreme court
had previously held, is “to place the
injured insured in the same posi-
tion as if the offending uninsured
motorist were covered with liabil-
ity  insurance.” Smith .
Commercial Union Assur. Co., 246
Ga. 50, 51 (1980). Further, the
principle of the Georgia uninsured
motorist statute is to “protect the
insured as to his actual loss, within
the limits of the policy or policies
of which he is a beneficiary.” State
Farm Mut. Auto. Ins. Co. v.
Murphy, 226 Ga. 710, 714 (1970)
(emphasis supplied). The cited
principle is not furthered by the
subtraction of the amount of a hos-
pital lien from a tortfeasor’s liabil-
ity policy limits and in fact, the
Court held, such subtraction can
and does lead to a form of “double
recovery.” The mere fact that
insurance proceeds are paid on
behalf to a plaintiff directly to a
hospital in satisfaction of a hospital
lien does not mean that the plain-
tiff does not receive a benefit from
that payment. Stated summarily,
“payment of the hospital lien gives
[the plaintiff] the full benefit of the
maximum underinsured motorist
coverage for which he contracted,”
therefore satisfying the basic prin-
ciple of uninsured motorist insur-
ance.

In considering the fundamental
nature of O.C.G.A. § 44-14-470,
which covers a myriad of medical
liens as noted above, the Georgia
Supreme Court reasoned that the

Continued on page 20
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Continued from page 18

lien is not a subrogation right, but
merely a statutory claim against
the plaintiff/patient’s recourse
against the tortfeasor for causing
the plaintiff/patient’s injuries.
Ultimately, a hospital lien simply
allows a hospital to step into the
shoes of the plaintiff/patient in
order to receive payment for “eco-
nomic damages represented by the
hospital bill.” Simply because a
hospital lien exists does not mean
that the medical services and hos-
pital bills are not still part of the
economic damages owed to the
plaintiff/patient, nor does the lien
allow for an additional claim
against the tortfeasor’s insurance
policy. The satisfaction of a lien by
the liability carrier is done for the
benefit of the plaintiff/patient,
and it cannot be said that such a
payment reduces the amount of
available coverages. A hospital bill
is part of the plaintiff/patient’s
economic damages caused by the
tortfeasor, and these economic
damages are a part of the plain-
tiff/patient’s cause of action
against the tortfeasor. The end
result is that the plaintiff/patient
“receives protection for his actual
loss, within the limits of the policy
or policies of which he is a benefi-
ciary.”

In conclusion, the supreme
court’s opinion effectively holds
that a hospital lien does not reduce
the amount of available liability
insurance coverages by payment
of other claims or otherwise. As
such, the existence of a hospital
lien no longer entitles a plain-

Fall Meeting Highlights

Continued from page 14

tiff/patient to UM insurance pro-
ceeds in an amount equal to that
hospital lien. Further, the exis-
tence of a hospital lien will not
eliminate the UM carrier’s set off
for liability payments made by the
liability carrier of a tortfeasor to a
plaintiff/patient.

Of significant note, the court of
appeals based its decisions in
Floyd and Adams largely upon the
strong public policy supporting
the complete compensation rule:
an insurer is prohibited from
obtaining reimbursement for
amounts paid under medical pay-
ments coverage unless and until
the insured has been completely
compensated for his or her loss.
Thurman at 163-164. The supreme
court indicated that instances
dealing with hospital liens are not
within the realm of the complete
compensation rule, because “no
subrogation rights of an insurer
are associated with a hospital
lien.” Because Adams and Floyd
both involved alleged incomplete
compensation pursuant to § 44-
14-470 hospital liens, the supreme
court reasoned that no subroga-
tion rights of an insurer were
involved. As such, Adams and
Floyd were easily distinguishable
from Thurman. Further, the foun-
dation of the court of appeals deci-
sion in Adams was thus one of the
key distinguishing factors in the
supreme court’s reversal of the
court of appeals’ prior decision.

It is important to note that the
supreme court’s November 30,
2010 decision in no way affects the

prior decisions in Thurman and
Toomer. The majority opinion
specifically noted that Thurman
“involved the imposition of a fed-
eral lien from which reimburse-
ment was mandatory, and the
analysis and equities in that case
are not applicable to the present
matter.” The supreme court’s rea-
soning appears to make it clear
that statutory subrogation claims
and statutory rights of reimburse-
ment are still covered under the
panoply of the complete compen-
sation rule. As such, a thorough
coverage analysis should be per-
formed in those claims in which a
plaintiff is pursuing uninsured
motorist insurance proceeds
where liability policy limits paid
have been allegedly reduced by
outstanding statutory subrogation
claims and/or statutory rights of
reimbursement. Plaintiffs in those
instances could have a valid claim
for uninsured motorist proceeds
based upon the reasoning in
Thurman and Toomer.

A motion for reconsideration
was denied on December 14, 2010.

C. Jason Willcox is a
partner at Moore Clarke
DuVall & Rodgers in
Albany. His civil defense
practice includes insur-
ance coverage, automobile and
employment litigation. He serves
on GDLA’s Board of Directors and
chaired Deposition Boot Camp.
He thanks associate Christopher
L. Foreman for his contribution in
authoring this article.

membership and unanimously
accepted.

*The Education Committee will
be led by Chair Wayne Melnick.
Jennifer Davis reported Deposition
Boot Camp, chaired by Jason
Willcox, is set for November 11-12
(see report on page 20). Board
members were encouraged to send
young lawyers.

¢Chair Lynn Roberson

Georgia Defense Lawyer Winter 2011

reported Trial Academy is set for
January 20-22, 2011, at Callaway
Gardens. Trial Academy now plans
to have a vice-chair (Matt. Moffett)
serve for a two-year term, followed
by two years as chair.

*Dave Nelson reported on the
work of the Website Committee and
the need to continue updating con-
tent, specifically the Tort Reform
Database and Brief Bank; they plan

Page 20

to work with the SLCs to accom-
plish this. One of our sponsors,
Courtroom Visuals, scanned our old
newsletters at no cost for posting on
the website. You can also now
search for a defense attorney by
firm under Find a Defense Lawyer.
*Bob Travis reported on the
activities of the Judicial Relations
Committee, which has been
Continued on page 22
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Fall Board Meeting

Continued from page 20

extremely busy reviewing appli-
cants for various judgeships
throughout Georgia for appoint-
ment by the Governor. The
responses received from the mem-
bership regarding the candidates
have been very meaningful.

¢ After many years of devoted
service, Steve Kyle will be stepping
down as meetings coordinator next
year after training Immediate Past
President Staten Bitting to succeed
him. Visit www.gdla.org/calendar
for future meetings and events.

+Sally Akins is seeking articles
for the 2011 Law Journal, as she is
acting as editor this year.

+Jennifer Davis reported on
sponsorships. Collision Specialists
signed on as a Platinum sponsor
for the remainder of 2010.
Sponsorships have provided GDLA
with a significant increase in
income, and the sponsors have all
expressed great satisfaction with
the return on their investment.
GDLA members are encouraged to
use our sponsors when the need for

their services arises. All ads in this
newsletter are sponsor compa-
nies/firms and a list may also be
found in the Members Only area of
our website.

*Evelyn Fletcher Davis pro-
vided the DRI report. She has
planned a regional dinner for
Wednesday during the DRI Annual
Meeting in San Diego. The DRI
Women’s Committee’s seminar is
being held in Miami Beach,
February 3-4, 2011. Kirby Mason
will serve as GDLA’s liaison to the
DRI Women’s Committee. The
2011 DRI Annual Meeting will be
October 26-30 in Washington, D.C.
The 2011 DRI joint Southern/
Southeastern Regional Meeting
will take place April 28-31, 2011, in
Cabo San Lucas.

+Jeff Ward will serve as chair
of the Amicus Committee with
Rusty Gunn as vice-chair. The com-
mittee reported on their involve-
ment in various amicus matters in
the past year (see page 6).

+Lynn Roberson and Jennifer

Davis reported on the sound finan-
cial health of the association.

+Various membership dues
levels will appear on the next dues
notice to clarify categories already
in place — i.e., senior members age
65 and over who have been active
with GDLA for 10 years will pay the
young lawyers’ rate, and past presi-
dents age 65 and over are exempt.

*The travel policy for DRI was
clarified: For the DRI Annual
Meeting, reasonable expenses for
the President, Executive Vice
President, DRI State Represent-
ative and Executive Director will be
reimbursed (does not include reim-
bursements for spouse/guest).

+A motion was made, duly sec-
onded and passed unanimously to
authorize the Executive Director to
sign GDLA checks up to $2,500,
provided the check is not payable to
the Executive Director. A motion
was also made, duly seconded and
passed unanimously to authorize
the Executive Director to be on the
American Express account.

CHARLES R. ADAMS, III - Fort Valley

South Georgia ADR Service, LLC

Specializing in the MEDIATION and ARBITRATION of
personal injury, wrongful death, commercial, real estate and other complex
litigation cases, South Georgia ADR Service offers a panel of distinguished and
experienced Middle and South Georgia trial lawyers, serving exclusively with SGADR
as independent contractors, from which to select a neutral.

JEROME L. KAPLAN - Macon

THOMAS C. ALEXANDER — Macon
MANLEY F. BROWN - Macon
JERRY A. BUCHANAN - Columbus
JOHN D. CAREY - Macon

WADE H. COLEMAN - Valdosta
JOHN A. DRAUGHON, SR. — Macon
JAMES L. ELLIOTT - Valdosta
BENJAMIN M. GARLAND - Macon

HON. LORING A. GRAY, Jr. — Albany

ROBERT R. GUNN, II - Macon

ROBERT R. GUNN, II, MANAGING PARTNER
240 Third Street, Post Office Box 1606

STANLEY M. KARSMAN - Savannah

BERT KING - Gray

HUBERT C. LOVEIN, JR. — Macon

MICHAEL S. MEYER VON BREMEN - Albany
S.E. (TREY) MOODY, III — Perry

PHILIP R. TAYLOR - St. Simons Island
RONALD C. THOMASON — Macon

CRAIG A. WEBSTER - Tifton

TOMMY DAY WILCOX — Macon

F. BRADFORD WILSON, JR. — Macon

Macon, Georgia 31202-1606
(800) 863-9873 or (478) 746-4524
Facsimile (478) 745-2026
www.southgeorgia ADR.com
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2nd Annual Deposition Boot Camp a Success

The second annual GDLA
Deposition Boot Camp was held
November 11-12, 2010, at
Sutherland’s Elbert P. Tuttle
Courtroom. The seminar was
chaired by C. Jason Willcox of
Moore Clarke DuVall & Rodgers.

Twenty-six lawyer students
participated in the intensive train-
ing seminar under the leadership of
a distinguished faculty: Shaun M.
Daugherty and Jo A. Jagor, Hall
Booth Smith & Slover; Ted
Freeman, Freeman Mathis & Gary;
Trish Peters, Hawkins Parnell
Thackston & Young; Amy Kolczak,
Owen Gleaton Egan Jones &
Sweeney; Curtis J. Martin, Miller &
Martin; Lynn M. Roberson, Swift
Currie McGhee & Hiers; and Wayne
S. Melnick, Gray Rust St. Amand
Moffett & Brieske.

Topics were first presented by a
faculty member, then attendees
broke into small groups to discuss
and role play with a “real” case.

Presentations included begin-
ning and concluding the deposition,
preparing your witness, defending
the deposition, responding to the
difficult litigator, questioning the
witness, using documents in a dep-
osition, etc.

State Bar President S. Lester
Tate III was the keynote speaker at
Thursday’s luncheon, addressing
“The Plaintiffs Perspective: How
the Other Side Sees Us.” As a former
defense attorney turned plaintiff’s
lawyer, Tate was able to share great
insight from both sides of litigation.

Fulton County Superior Court
Judge Kimberly Esmond Adams
delivered Friday’s keynote address

on professionalism. She had just
presided over the so-called “Easter
(hit-and-run) crash” that made
national headlines. Judge Adams
offered wisdom from her time on
the bench - including the most
recent trial that she called “the
hardest case I have ever dealt with”
— as well as her days as both a labor
and employment lawyer at
Constangy Brooks & Smith and
Chief Senior Assistant District
Attorney in Fulton County.

Thursday concluded with a net-
working reception, giving students
time to get to know one another and
ask the faculty questions on an
informal basis.

GDLA thanks Sutherland Asbill
& Brennan for graciously hosting us
in its state-of-the-art Elbert P.
Tuttle Courtroom.

1. Jo Jagor (left) leads a breakout
group. 2. Faculty member Trish Peters
and program chair Jason Willcox wel-
come guest speaker, State Bar
President Lester Tate (center). 3. Curtis
Martin teaches beginning and conclud-
ing depos. 4. Wayne Melnick offered
“Rules to Surviving Depositionland:
Preparing Your Witness.” 5. (I-r)
Omeeka Loggins, Andrew Murdison,
Andrew Capobianco and Joe Stephens

at the reception.
6. Keynote speaker
Judge Kimberly
Esmond Adams.
7. Networking after
the first day are (I-
r) Robbie Fuller,
Dan Kingsley,
Michael Sayegh,
Bill Buchanan and
faculty member
Amy Kolczak.
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GDLA Sponsors Charity Golf Tourney with ESI

GDLA teamed up with its longtime Platinum Sponsor ESI to
sponsor the Swing for Siblings Charity Golf Tournament,
September 10, 2010, at the Trophy Club of Atlanta, named one of
Golf Digest’s “Best Places to Play 2009.”

The Swing for Siblings Charity Golf Tournament is an annual
fundraising event for Camp To Belong Georgia (CTB). An inter-
national non-profit 501(c)(3), CTB has been actively reuniting
brothers and sisters placed in separate foster, adoptive or kinship
homes through summer camp programs and year round events
since 1995. In Georgia, CTB is a partner of Camp Twin Lakes.

The tournament concluded
with an awards banquet and
silent auction. This is the first
year GDLA has sponsored a
charity event with ESI.

Pictured at the tournament
are: 1. (I-r) GDLA Past
President Steve Kyle of Bovis |
Kyle & Burch, Board Member |
Craig Avery of Cowsert &

Avery and ESI’s Frank Hagan. §
2. (I-r) Jay O’Brien and Jim
Strawinski of Strawinski &
Stout. 3. Scott Masterson of
Lewis Brisbois Bisgaard &
Smith.

Celebrating 25 Years!

For 25 years Atlanta’s legal community has trusted Tiffany Alley for
court reporting and video services. Thank you, and here’s to many more!

TIFFANY (AAVALLEY

certified reporters

www.gdla.org Georgia Defense Lawyer Winter 2011




To Compete or Not to Compete?

Continued from page 1

addresses common definitions
which courts may apply for the
scope of covenants and the cate-
gories of employees that may enter
into enforceable covenants.
However, because Georgia’s
Constitution prohibited the legis-
lature from passing laws that
restrain trade,! it was necessary to
amend the constitution before HB
173 could become effective. On
November 2, 2010, Georgia voters,
hoping to create a more favorable
business environment by allowing
all parties to such agreements to
be certain of the validity and
enforceability of the covenants,
amended the Constitution.

Prior Restrictive
Covenant Law

The prior law will
continue to be in effect
for any restrictive

covenant signed prior to E MPL o
YAq

November 3, 2010.2

Under the old law, the [“” so..,,

reasonableness of a |
restrictive covenant was |‘eree

. < th

a question of law for the |ecyr 27 empyl,
. LeF g e,

courts to determine, | reco?7d ag,

considering the nature

and extent of the trade or business,
the situation of the parties, and all
other relevant circumstances.3
The amount of judicial scrutiny
given to the restrictive covenant
depended upon the type of con-
tract in which the restrictive
covenant was contained.4 In
resolving the issue, restrictive
covenants were subject to three
levels of judicial scrutiny: strict
scrutiny, which applied to employ-
ment contracts and franchise and
distribution agreements; middle
or lesser scrutiny, which applied to
professional partnership agree-
ments;9 and much less scrutiny,
which applied to the sale of busi-
ness agreements.® The courts jus-
tified the increased scrutiny
because of the disproportionate
bargaining power between the par-
ties.” The individualized strict
scrutiny increased the difficulty for
drafting restrictive covenants so
that they could withstand the

Georgia Defense Lawyer Winter 2011
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heightened judicial scrutiny.
During scrutiny, the restrictive
covenant  was individually
reviewed for a determination of
reasonableness, which depended
upon_the individual facts of each
case.® A restrictive covenant in an
employment contract, whether a
non-solicitation covenant or a
non-competition covenant, was
considered to be in partial
restraint of trade and was enforced
only if it (1) was reasonable, (2)
was supported by consideration
(which may be employment or
continued employment)9 (3) was
reasonably necessary to protect
the restraining party's interest,

and (4) did not unduly prejudice
the interests of the public.10
When enforcing or invalidat-
ing restrictive covenants, the
courts attempted to balance the
interests of employees and
employers. On one hand, the
courts recognized the employee’s
right to earn a living and reviewed
the covenant to ensure the
employee was able to determine
with certainty the prohibited activ-
ity.11 On the other hand, the courts
recognized the need to protect the
employer’s interest in customer
relationships created or furthered
by its former employee during
employment and the employer’s
right to protect itself from unfair
appropriation of contacts the
employee developed while being
paid by the employer.12 Therefore,
traditionally Georgia courts
enforced restrictive covenants only
if the restrictions were limited to
those necessary to protect an

Page 26

employer’s legitimate business
interests and if the agreement rea-
sonably and specifically defined
limitations with respect to dura-
tion (temporal), scope of activity,
and territory (geographical).

Most importantly, and unfor-
tunately for employers with agree-
ments signed prior to November 3,
2010, the courts did not allow the
“blue penciling” of agreements
reviewed under strict scrutiny —
the courts would not allow modifi-
cation of the contract to make the
agreement more reasonable (and
therefore  enforceable) even
though to do so would more fairly
meet the intent of the parties when
they entered into the
contract. If any por-
tion of the restrictive
covenant was deter-
mined to be unrea-
sonable, then the
entire covenant was
invalidated.

R AC T Agreements

Signed After

e November 3, 2010
S 0.C.G.A. § 13-8-

50 et seq. defines

terms often used in restrictive
covenants and gives guidance to
employers as to what is reasonable
in a particular type of contract.
However, the most important
aspect of the bill is that it will allow
courts to modify covenants to
make them reasonable in scope
rather than throwing out the entire
covenant in toto.!3 The ability to
modify the scope of the covenant
or to strike the language that
makes the covenant unenforceable
will enable the courts to enforce
the parties’ intent at the time they
entered the covenants, and the
courts will be able to modify a
covenant otherwise void as long as
the modification doesn’t make the
covenant more restrictive than the
parties originally intended.14 The
intent of O.C.G.A. §13-8-53 is to
protect legitimate business inter-
ests by allowing the courts to inter-
pret reasonable restrictions of
competition and to rid Georgia of

www.gdla.org



the strict standards previously
required of covenants.15

The new law defines many
commonly used terms in restric-
tive covenants including
“employee”.16 Importantly, the
new code section uses its defini-
tions to ensure that legitimate
business interests are being pro-
tected through the restrictive
covenants. For example, through
the definition of “employee,” the
new law requires that only those
employees who have protectable
information, skills, or contacts fur-
nished by their work with the
employer are estopped from com-
peting. If an employee lacks selec-
tive or specialized skills, learning,
abilities or customer contacts, cus-
tomer information, or confidential
information from the employer
then restrictive covenants against
them will not be enforced.1”7 Those
employees who regularly solicit
customers or prospective cus-
tomers, salespersons, managers,
professionals, spokespersons, and
those persons with specialized
skills and learning or customer
contacts and information derived

from working with the employer
may also be estopped from compe-
tition post employment.1

0O.C.G.A. §13-8-53 anticipates
that a postemployment covenant
entered into prior to termination
may not accurately describe the
job activities the employee will
ultimately engage in while working
for the employer and therefore
states that the postemployment
covenant will be construed to
cover only those activities actually
conducted by the employee while
working, in the geographical areas
in which the employee actually
worked. O.C.G.A. §13-8-53 also
limits the scope of business activ-
ity restriction (“of the type con-
ducted, authorized, offered or
provided within two years prior to
termination), and it suggests stan-
dard language to be used to
restrict the solicitation of cus-
tomers.19

The new law also sets forth a
burden-shifting paradigm in litiga-
tion for the enforcement of restric-
tive covenants.29 First, the party
attempting to enforce the restric-
tion must plead and prove at least

one legitimate business interest
justifying the covenant. Under
0.C.G.A. § 13-8-55, if the enforcing
party establishes by prima facie
evidence that the restraint is in
compliance with O.C.G.A. §13-8-53
(which defines the employees that
may be restricted, and discusses
the geographic area and scope of
activities to be prohibited), the
burden will then shift to the oppos-
ing party to establish that the
restrictive covenant does not com-
ply with proposed O.C.G.A. §13-8-
53 or that the covenant is
unreasonable.

The new law then sets forth
rebuttable presumptions and lev-
els of scrutiny which courts should
use to review the covenant depend-
ing on whether or not the business
endeavor is still ongoing (within
term) or has concluded. The new
law does not divide up the differ-
ences in the same way prior case
law does. For example under the
old law, restrictive covenants for
franchisees, distributors and
employees with no ownership
interest were subjected to the same

Continued on next page
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Relax. Merrill’s got vou covered.

It's not easy managing complex cases, especially when your work requires you
4] spen sl ol WOLIT liree away Irewm Bhwe ofhee and your learm. | leww 2 W
stay in control and keep things moving in an organized, cost-efectne and

efficient manner?

Count on Mermrill for expent-based litigation sugport wherever you're working,
Every day, legal professionals all over the world rely on Merrill Corparation for

eDiscovery Courl reporting and
Document services legal videography
Web-based case Language lransiahions
management tools
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Doug Pristach, Esqg. 40427405598
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doug.pristach@merrillcorp.com
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To Compete or Not to Compete?

Continued from previous page

scrutiny — strict. However, under
the new laws, it will be presumed
that a reasonable restriction for
franchisees and distributors may
be a year longer than for employ-
ees — three years instead of two.
Also, under the old law, partner-
ship dissolutions were given a
middle scrutiny, while sellers of
business assets were subjected to a
lesser scrutiny. Under the new
laws, the sellers of any interest in a
“material part” of a business,
including a partnership interest or
limited liability company member-
ship will be subject to the longest
reasonable duration- five years or
the entire time they are being paid,
whichever is longer. 21

While parties to a covenant
may make the restrictions broader
than those outlined in the pro-
posed law’s presumptions, wisdom
dictates that this be done only if
the agreement also set forth the
legitimate business reasons justi-
fying the broader restrictions in
those particular circumstances. If
the parties don’t agree up front
why their restrictions should be
different than the guidelines, it is
likely that the courts will fall back
on past case law to make the deter-
minations.

0.C.G.A. §13-8-58 allows the
court to consider the economic
hardship imposed by enforcement
of a covenant against a former
employee, but, not against a dis-
tributor, lessee, partner, fran-
chisee, or seller of a business. The
new law also allows third party
beneficiaries of  restrictive
covenants or successors in interest
to enforce the covenants.?2 The
courts may enforce restrictive
covenants by any appropriate
means, including but not limited to
damages, and injunctive relief. 23

Conclusion

The state of restrictive
covenant law was in need of repair.
Businesses have legitimate busi-
ness interests in restricting com-
petition and solicitation from
those in whom they confide their
business contacts and secrets. The

Georgia Defense Lawyer Winter 2011

inability of the courts to “blue pen-
cil” overly broad covenants had
not allowed those interests to be
met. The new laws will meet those
needs.

Catherine M. Bowman
is with The Bowman
Law Office in Savannah,
practicing employment
law and litigation. She
thanks Amanda Love for her con-
tribution in authoring this article.

1 Ga. Const. art. I1L, § VI, 1 V.

2 H.R. 173, 149th Gen. Assem., Reg.
Sess. (Ga. 2009).

3 W.R. Grace & Co. v. Mouyal, 422
S.E.2d 529, 531 (Ga. 1992).
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320 S.E.2d 170, 173 (Ga. 1984).
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App. 2010).

7 Watson v. Waffle House, Inc., 324
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9 Landrum v. J. F. Pritchard & Co., 228
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11 Sysco Food Sucs. v. Chupp, 484
S.E.2d 323, 325 (Ga. App. 1997).

12 1a.

13 0.C.G.A. § 13-8-54.

14 0.C.G.A. §13-8-53(d).

150.C.G.A. §13-8-54.

16 0.C.G.A. § 13-8-51 (5).

17 0.C.G.A. § 13-8-51 (5).

18 0.C.G.A. § 13-8-53 (a); O.C.G.A. § 13-
8-51(8), (14).

19 (any reference to a prohibition
against “soliciting or attempting to
solicit business from customers” or sim-
ilar language shall be adequate for such
purpose and narrowly construed to
apply only to: (1) such of the employer's
customers, including actively sought
prospective customers, with whom the
employee had material contact; and (2)
products and services that are competi-
tive with those provided by the
employer's business)

20 0.C.G.A. § 13-8-55.

210.C.G.A. § 13-8-57 (d).

22 0.C.G.A. § 13-8-58 (a).

23 0.C.G.A. § 13-8-58 (¢).
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Success in Mediation
Continued from page 10

through the exercise of giving an
opening at mediation is important.
It’s important to the lawyer as it
usually represents the first time
the lawyer has had to distill every-
thing about the case into a succinct
statement or argument. You know
very well, as you go through this
process, what you're able to state
boldly and what you find yourself
having to tip-toe around. You learn
your case better by preparing an
opening. It’'s important for your
client. Your client has a lot
invested in the case, especially
emotionally. You and, perhaps,
others on your side of the case have
been the only ones to really discuss
the case with your client, which
means your client has really not
heard the other side. Everyone
needs to appreciate all the eviden-
tiary and practical arguments and
positions in the case. It’s important
for the mediator as well. Openings
are often when the mediators learn
more about the case than they are
going to learn during any other
part.

Conclusion

The odds of success of a medi-
ation are governed by the extent to
which the lawyers for the parties
are prepared. Arguing your case in
the openings, politely, but with
great confidence goes a long way.
Supporting those arguments with
as much objective material as pos-
sible goes even farther. In the end,
if the parties are “intentional”
about resolving the case, resolu-
tion at mediation is nearly a sure
thing. I'll see you at mediation!

1 “What is the Best Time to Mediate a
Case?,” Practical Dispute Resolution,
November 19, 2008, by Cobb
Mediation, LLC.

William S. Allred, of
r‘ BAY  Mediation &
Arbitration  Services
LLC in Atlanta, is a
GDLA member. BAY is a
Platinum Sponsor of GDLA.

www.gdla.org



Duminishing Role of the Fire Investigator

Continued from page 13

on the day of the fire, the fire orig-
inated in the precise location
where the widget was located,
there was a sufficient fuel load at
or near the widget, and the failure
associated with the widget was a
competent ignition source to initi-
ate and spread the fire. A Fire
Investigator should have all of this
information, and now that the
investigator has collected the addi-
tional information from the engi-
neer, he is in a position to
determine the cause of the fire.

In such a circumstance, it
would be appropriate and accept-
able that when the investigator is
questioned about the cause of the
fire to opine the cause of the fire
was the failure of the widget. The
Fire Investigator obtained the nec-
essary information to determine
the cause of the fire based upon his
own investigation activities and
the report of the electrical engi-
neer. The investigator, of course,
can defer to the engineer for tech-
nical questions that go beyond the
investigator’s expertise. The infor-

mation provided by the engineer
assisted the Fire Investigator in
determining the cause of the fire.
Did the engineer determine where
the fire started? Did he/she deter-
mine there were no other potential
sources of ignition? Did he/she
determine that a human act was
eliminated? Did he/she determine
that there was a competent fuel
load to propagate the fire from the
point of origin? Did he/she utilize
the scientific method for cause
determination? In order to deter-
mine the cause of the fire, it is gen-
erally understood that one must
first determine the fire’s origin,
identify potential sources of igni-
tion, collect witness data, fuel load
data, etc. So if the scientific
method is applied and the engineer
hypothesizes that the failed widget
caused the fire, what is the data
he/she used to support causation?

Trying to understand the
thought process and new method-
ology of the “Origin Investigator
approach,” how would it be profes-
sionally acceptable for only the
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assisting electrical engineer to
determine the cause of a fire? Not
only must the engineer know the
origin of the fire to determine
cause, but he/she must also have
knowledge of all potential sources
of ignition, understand the fuel
package, have knowledge of inter-
views with witnesses and fire per-
sonnel, and be able to eliminate all
potential sources of ignition not
related to the evidence the engi-
neer reviewed.

And even if the Fire
Investigator provides all of this
other needed information to the
assisting engineer, is he/she capa-
ble of determining cause? Maybe,
maybe not; it depends on the back-
ground and experience of the engi-
neer as well as his/her involvement
in the total investigation. But inter-
estingly, some people seem to
think the inverse is not true, i.e.,
that it is unacceptable for the fire
investigator to utilize the data gen-
erated from an electrical analysis
by an engineer and combine it with

Continued on next page
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Duminishing Role of the Fire Investigator

Continued from previous page

his/her own investigation to deter-
mine cause.

If you consider the “pieces of
the jigsaw puzzle” analogy, the Fire
Investigator often has about nine of
the 10 pieces to determine the
cause of the fire while the engineer
has about one piece. The “Origin
Investigator” then hands over all of
his nine pieces to the engineer so
the engineer can determine the fire
cause. But simply examining elec-
trical evidence and identifying a
failure is not determining fire
cause. The engineer simply cannot
know the cause of the fire by simply
identifying a failure of a piece of
evidence. This does not comply
with the scientific method as nearly
every aspect of the fire cause deter-
mination was not actually done or
analyzed by the assisting engineer.

Consider these other analogies:
if you have a medical condition that
requires a medical imaging scan
such as an X-ray or other radiolog-
ical scan, your doctor will defer the

responsibility of examining the
imaging scan and generating a
report of their findings. The radiol-
ogist, however, does not give the
patient a diagnostic conclusion.
Your doctor will interpret the
results, and coupled with his/her
knowledge of your medical condi-
tion will provide a diagnosis. Or,
what about the accelerant detec-
tion canine? Did the dog determine
the cause of the fire? The dog may
have provided the Fire Investigator
critical information in isolating and
identifying the presence of an
ignitable liquid, but the dog does
not know if the liquid was located
in an area of origin and the dog
does not know if the ignitable lig-
uid was from a foreign source. It is
the Fire Investigator that collects
all of the data and is in a better
position to render an opinion on
the cause of the fire.

I urge the fire community to
take back its profession and to be
an origin and cause investigator. I

urge attorneys and insurers to uti-
lize those investigators to their
fullest potential.

1 NFPA 1033, 2009 ed., ch. 4.6.5
2 NFPA 921, 2008 ed., ch. 11.3.5.6
3 NFPA 1033, 2009 ed., ch. 3.3.3
4 NFPA 1033, 2009 ed., ch. 3.3.4
5 NFPA 921, 2008 ed., ch. 14.5.1.2

Michael Hoffman is a
licensed investigator in
the Charlotte, North
Carolina office of GDLA
Platinum Sponsor SEA,
Ltd., a multi-disciplined forensic

engineering/fire  investigation
firm. is a Certified Fire
Investigator with the

International Association of Arson
Investigators and a Certified Fire
and Explosion Investigator with
the National Association of Fire
Investigators. He has a B.S. from
Clemson University and a M.S. in
Forensic Science from Marshall
University.
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