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Georgia Supreme Court Revisits Daubert

Bv Richard A. Brown, Jr.
Brown, Readdick, Bumgartner,
Carfer, Stricklond & Watkins

eversing the Georgia Court

m Appeals, the Supreme

urt of Georgia recently

issued a key decision regarding the

scope of a trial court’s power o

exclude expert testimony which it
finds to be insufficient.

As part of the Tort Reform Act
of 2005, the Georgia Legislature
enacted 0.C.G.A. § 24-9-67.1,
which incorporated into Georgia
law the federal Dawber? standard
for determining the admissibility of
expert testimony, The Georgia
Supreme Court's first significant
examinations of that statute
oecurred in Nathans . Diamond,
282 Ga. Boy (2007, and Mason v,
Home Depol, 283 Ga. 271 (2008).
In both of those cases, the supreme

court upheld the statute against
constitutional attacks and gener-
ally eonfirmed that in considering
the admissibility of expert testi-
mony, trial courts should consult
the U5, Supreme Court decision in
Daubert and the subsequent fed-
eral  decisions  applying  the
Dbt standard.

Although the Georgia Supreme
Court has, since Mazon, consid-
ered issues such as the timeliness
of hearings to determine the
admissibility of expert testimony
(e, Ford Motor Co, v Gibson,
283 Ga, 398, 404 (2008)) and the
particular application of OWC.GA. §
24-g-67.1 to medical malpractice
cases (e, Condra v, Atlanta
Ovthopaedic Group, P.C., 285 Ga.
667, 668 (2009])), the supreme
court offered no further substantial
analysis of how trial courts should
apply the Deuber? standard,

Mow, in the recent case of
Flant Improvement Co.,, Ine, d/B/a
Spaboard Construction Company
v, Hamilton-King, No, 50961224,
2010 Ga, LEXIS 493 (Ga. June 28,
2010) and the companion case of
HNTE Georgia, Tne. v. Hamillon-
King ., the supreme court has reaf-
firmed the importance of the trial
court’s role as a “gatekeeper™ and
directly addreszed, for the first
time, the admissibility uwnder
0.C.GA § 24-9-67.0 of expert
opinions that are based solely on
an expert’s experience and per-
sonal judgment.

The Plant Improvement litiga-
tion arose out of a motor vehicle
accident in a construction zone on
an Interstate 95 bridge that was in
the process of being widened. The
traffic control plan for the con-
struction had reduced the bridge to

Continued on page 28

New Officers & Board Elected

GDLA held its 43rd Annual
Meeting at the Ponte Vedra
Inn & Club, June 10-13, 2010,
where members and guests
enjoved beach activities, golf,
tennis, CLE, an exhibit hall of
practice resources, and more.

During the business meet-
ing, GDLA members unani-
mously accepted the report of
the Mominating Committee,
chaired by Past President
Balty Forbes, thereby electing
the 2om0-11 officers and Board
of Dirsctors, induding President

. . " (DLAS new President Bubba Hughes (right)
M. L
:rllj{“:]l;:wa‘v Ifr:.I:I;a “:Iiﬁ:c; welcomes CLE seminar speaker Judge

Hughes in Savannah. See
pages 2z-25 for highlights.

William T. Moore, Jr. of the U5, DNstrict
Cotrt for the Southern District of Georgia.
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President’s Message

GDLA s continuing to progress
A5 an association in many ways,
This progress is due to the stewand-
ship of my predecessors and a very
qualified group of officers and
directors, who are willing to dedi-
cate their time and efforts to
improving all aspects of the associ-
ation and its relevance to practicing
defense work in these interesting
times,

We are also just

great souree for those ideas and the
Board is continuing to work to
improve it constantly,  The
Substantive Law Committees arce
becoming more valuable amnd tort
reform cases are reaching the
appellate  courts, The Amicus
Committee has been very active,
and I think we can expect that to
continue under the circomstanees,
Help from the membership s
necded in all of these

OVET a year into having X WS,
Jennifer M. Davis as  Lhe exchange I know all of you
our Executive Director of impﬂﬂﬂ nt are busy and have litthe

ard her impact has

time to devobe to non-

already been incredi- deyelﬂpmentsj ideas, income related activi-

ble. 1 ook forward to

ties, but the professional

the months ahead and methodologies experience of participa-

knowing that with all
thiz working for the
association, it will be a

is always a

tion has many rewards,
One of my goals is 1o
make the benefits of

good vear; and, with pr{::fessi-:::nal benefit that expericnos Known

the participation of our
members, it can only
get better.,

These are chal-

from which

so there will be mone
participation that will,

aszociation and all of

lenging times for those
of us in defense work, The imipact
of the recession has seemed to coin-
cide with a movement for alterma-
tive methods of billing and other
changes that either have or will sig-
nificantly impact most, if not all, of
us to some degree. While, in one
sCnsE, wo compete with cach other,
there are still many benefits from
assoctating with those who perform
thee samie type of work,

[ think the recent Annual
Meeting illustrated that principle,
as do the improvements in the
association’s services available to
members.  This  includes  the
improved website, judicial recep-
tions, spongor provided edoca-
tional seminars, our newsletier,
Laeer Jormal, and 5o on.

We are continuing to work to
improve all of these services, but
thear value i2 apparent and increas-
ingly important. The exchange of
important developments, ideas,
and methodologies is always a pro-
fessional benefit from which any-
one can learn, GDLA's website is a
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its members, I truly foel
that the more one puts into some-
thing, the more benefical the expe-
rience and the ultimate reward,

Some of these benefits can be
achicved fairdy casily, such as sim-
ply circulating news of eritical
iggies, The membership's use of
the blast c-mail system in this
regard has greatly improved, and
wie are working to expand the data-
base on tort reform similary.

Membership participation can
only improve the product and ben-
efit us all. T encourage everyvone to
reach out to those yvou know who
are invobved in significant issucs
ard encourage communication,
Thiz is also a good zource for
increasing membership as the ben-
cfits become apparent and self-ful-
filling.

Yours for the defense,
e _.-"'.

=3
@.1;/

Bubba Hughes
GDLA President

et Dvfesine Lawver Summer 2000



Engme&rmg National, multidisciplinary forensic

engineering and consulting firm with over

135 professional personnel supporting
esi-website.com multiple disciplines and specialty areas.

Representative Disciplines and Specialty Areas
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Environmental Inspections (Mold, IAQ, Phase 1/11)
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Fire, Explosion, Arson, C/0 Investigations .
:! -

Medical Devices /4=

Metallurgical Laboratories (with SEM), Testing Services
Municipal, Stormwater and Wastewater Issues

Industrial Satety Investigations
Intellectual Property
Porch, Stair, Flooring and Deck Incidents
Product Failures and Liability Analyses
Property Casualty and Loss Investigations
Sprinkler/Fire Suppression Systems
Windstorm,/Tornado/Hurricane Damage Inspections

Chicago [Aurora], IL {Corp.) Colorado Springs, CO Fort Myers, FL Houston, TX
(630] 851-4566 (719) 535-0400 [239]) 482-0500 (251} 448-6060

Atlanta (Norcross), GA Kansas City, MO Miami, FL St Louwis (0'Fallon), MO
(B6G) 596-3994 (1ol frec) (B1G) 471-7877 [305) 779-5911 [G36) 240-6095

Providing Clear Answers Through Insights and Multidisciplinary Excellence
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Member &
Legal News

Member News

Lynn M. Roberson of Swifl,
Currie, MeGhee & Hiers was
elected Secretary of the Atlanta Bar
Association for 2o10-2011.

Sarah B. “Sally™ Akins of Ellis,
Painter, Rattervee & Adams was
elected to the State Bar of Georgia
Board of Governors for the Eastern
Circuit, Post 1.

Rita A. Sheffey of Hunton &
Williams received a Distinguished
Service Award from the Atlanta Bar
Association at its 2010 Annual
Meeting., She was also elected
Second Viee President of the
Atlanta Bar for 2010-2011. In addi-
tion, she received the Atlanta
Victim Assistance Inc. Rachel
Champagne Leadership Award, as
well as the Emory School of Law
EPIC Award for Unsung Devotion
to Those Most in Need. Finally, she
accepted the State Bar of Georgia's
William B. Spann, Jr. {pro bono)
Award om behalf of the Atlanta Bar,
having chaired its Pro Bono
Committes for the past two vears,

Cheen, Gleaton, Egan, Jones &
Sweeney attorneys sclected  as
2010 Georgia Super  Lawyers
include six time honoree H.
Andrew Owen, four time hon-
orce Frederick N. Gleaton and
second time honoree Rolfe M.
Martin., Selected as Rising Stars
were Amy J. Koleeak, Mark
Meliski and Richard J. Baker.

Amy J. Kolezak of Ouwen,
Gleaton, Egan, Jones & Sweeney
was among the recipients of the
iith  Annual Justice Robert
Benham Awards for Community
Service, which honor lawvers and
judges who have made significant
contributions to their communities
bevond their legal or official work.
She was alzo awarded the Spotlight
Award by the Georgia Association
for Women Lawyers at their annual
dinner.

www gdla.org

Philippa V. Ellis of Owen,
Gleaton, Egan, Jonmes & Sweeney
served on the faculty of the
American Conference Institute's
Automotive Product  Liability
Litigation CLE Seminar addressing
the topic “Preparing and Defending
Daubert/Frve Challenges and
Finding Qualified and Reliable

Biomechanical and Accident
Reconstruction Witnesses.,” She
alzo zpoke at the zoio DRI
Products Liability Conference on
the topic “Federal Preemption in
the Wake of Wyeth v. Levine.”

Frederick N. Gleaton of Owen,
Crleaton, Egan, Jones & Sweeney
was part of a panel discussion
addressing recent legal and insur-
ance market developments affect-
ing medical practice groups during
the Georgia  Medical Group
Managers Association  Annual
Meeting.

LA Execulive Ihrector
Jennifer M. Davis has been
appointed by State Bar President
Lester Tate to serve a three-vear
term as a laymember on the Chief
Justice's Commission on
Professionalism.

Cases of Note

Ted Freeman and Jake Daly of
Freeman, Mathis & Gary prevailed
on behalf of a company that had
installed the smoke detection and
fire alarm system at a motel where
a fire claimed the lives of five peo-
ple and seriously injured another.
Plaintiffs had alleged that the com-
pany and five other defendants
were liable in damages because the
fire alarm system, which had been
installed 11 vears earlier, did not
function properly. Facing the
prospect of what promised to be
years of expensive  discovery,
Freeman and Daly filed an early
motion to dismiss on the grounds
that plaintiffs’ claims were barred
by the eight-vear statute of repose
for claims involving improvements
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o real property. The trial cowrt
agreed and granted the motion.

Matthew G, Moffett of Gray,
Rust, 8¢, Amand, Maoffett & Brieske
recently tried to defense verdict
twor MYA cases, One case involved
a contended wrongful death where
the defendant driver turned left
and in front of plaintiff's oncoming
vichicle; policy limits were offered
but rejected. The other case
imvolved a serious neck injury and
resulting surgery where the defen-
dant driver pulled into the lane of
travel of plaintiffs vehicle; plain-
s counsel asked the jury to
award what amounted to four
times the defense settlement offer.

Scott  Masterson of Lewis
Brisbois  Bisgoard & Swmith's
Atlanta office and a colleague suc-
cessfully defended Union Carbide,
a former ashestos supplier, during
a six dav trial in Louisville,
Eentucky. Plaintiff, age 45 with two
minor children, was diagnosed
with mesothelioma in 2008 and
brought suit against several defen-
dants through local Louisville
counsel, Plaintiff, who was present
at trial, alleged he was exposed to
asbestos fibers as a bystander from
the elothes of his father who
claimed to work with products that
contained Union Carbide’s
asbestos. Plaintiff asked the jury
for 540 million at trial. After =ix
days of trial, at which Union
Carbide was the single remaining
defendant, the jury returned a
complete defense verdict in favor of
Union Carbide finding that Union
Carbide’s involvement was not a
substantial comtributing cause to
Plaintiff's mesothelioma and that
Union Carbide appropriately
warned its customers about the
hazards of ashestos.

David C, Marshall and Chris J.
Lang of Howkins Parnell
Thackston and Young successfully
defended a premises liability

Continued on next page
Grearpir Deferee Lawyer Summer 2010



Member & Legal News

Continued from pror page

wrongful death case in DeKalb
State Court before Judge Alvin
Wong, The jury deliberated 11
hours before reaching its verdict
on August 20. The case arose over
the murder of a 26 year old who
lived with his family at defendant's
property; two criminal defendants
were charged and convicted. The
decedent lived a month after the
shooting, Over objection by plain-
tiff, the Court permitted the two
criminal defendants to be included
on the jury verdict form. The jury
alleeated fault at 95 percent to the
criminal defendants and 5 percent
to the property management com-
pany. On the issue of damages, the
jury awarded sero for pain and suf-
fering and only awarded
$184,192.16 (the amount of med-
ical bills and funeral expenses) for
the value of the life for a net recoy-
ery to plaintiff of approximately
59,200. The jury declined to
assess punitive damages. At trial,
plaintiff called former courtesy
officers, the former property man-
ager, and former upper manage-
ment. Plaintiff introduced prior
incidents and testimony that the
manager had recommended full
time security but management did
not approve because of budget
issues, The defemse called the
criminal defendants, one in person
and the other, serving a life sen-
tence, by deposition. Meither side
called a security expert. Plaintiff
was represented by Gilbert Deitch
and Andy Rogers.

Henry I, “Hank™ Fellows, Jr.
of Fellows LaBriolo obtained sum-
mary judgment on behalf of
Peachford Hospital after a part-
time female nurse alleged her dis-
misszal was age discrimination,
Fellows demonstrated the hospital
eliminated her position after eight
vears due to financial reasons,
Specifically, the hospital had
increased the number of weekend
physicians who were able to con-
duct the initial assessments that
the nurse had been handling, The

hospital did not hire a replacement

Geowpta Defense Lawver Summer 2000

for the discharged nurse. In its
order, the U.S. District Court for
the Morthern District of Georgia
held: “The record reflects that the
employer’s intent was to eliminate
AN unnecessary expense, not to
dizcriminate on the basis of age.”

Mike Hostetter and Amanda
Matthews of Nall & Miller pre-
vailed on behalf of a tire recveling
facility at which a fire erupted and
claimed the life of one of the work-
ers on site. Plaintiffs had alleged
that the company and three other
defendants were liable in damages
becanse of failed or inadeguate
traiming and cleaning procedures,
and an  improperly  installed
andfor maintained fre suppres-
sion system. Facing what prom-
ised to be vears of expensive
dizeoviery including the retention
of numerons industry and safety
experts, Hostetter and Matthews
filed a Motion for Summary
Judgment arguing the tire recy-
cling facility was immune from
suit under OLC.GA. § 34-9-11{c)
because the deceased worker was
an emplovee of a temporary help
coplracting firm as defined in
O.CGAL E 34-8-46. The trial court
agreed and granted the motion,
holding the plaintiffs’ exclusive
remedy was against the deceased
worker's emplover for workers
compensation benefits,

Welcome New
GDLA Members

Leesa A. Bohler
Moore, Clark, Duvall & Rodgers,
Savannah

Ernessa M. Brawley
Swift, Currie, McGhee &
Hiers, Atlanta

David Hugh Dickerson
Whelchel, Dunlap, Jarrard &
Walker, Gainesville

Ashley Giblin
Harper Waldon & Craig, Atlanta

Jason Leonard Groch
Hawking Parnell Thackston &
Young, Atlanta

Beverly Manley
Law Offices of Beverly Manley &
Associates, Atlanta

Sharon L. Neal
Peters & Monyvak, Atlanta

William J. Spradley, P.A.,
Jacksonville, FL

Kimberly Stone
Boehm, Stone & Boehm, Duluth

Neil L. Wilcove
Freeman, Mathis & Gary, Atlanta
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F*ponent

Our team of scientists, engineers, medical
professionals and business consultants provides
expertise in more than 90 disciplines to support
technically challenging litigation cases.

Over the past 40 years, Exponent has been
involved in more than 30,000 cases. We
have provided science-based investigations
for litigation invelving product liability,

environmental/toxic tort issues, construction

disputes, intellectual property, and personal
injury.

» Accident Reconstruction » Food and Chemicals
« Biomechanics and Injury » Health and Epidemiclogy
Assessment

« Materials Evaluafion
« Civil and Structural Engineering

« Mechanical Design Assessment
« Construction Censulting

: « Visual
» Data Analysis _ - Communicafions/Demonsiralive
= Electrical /Electronics Evidence
» Environmental/Toxic Tort » Warnings and Labels/Human
« Fires and Explosions Factors

wowrw.exponent.com

Bette McKenzie
3 Strothmore Road, Matick, Ma 01740
[208] &32-8382 [H08) 632-8300
boston-office®exponent.com

Exponent is cerified fo IS0 2001




Expert Witness Performance

By Darren Johnzon
Decision uest

xipert witness testimony,
Eused effectively, can be a

powerful tool to positively
influence juror perception of a
case. However, expert witness tes-
timony, often more than any other
aspect of trial, also has the poten-
tial ko alienate and confuse jurors,
At best, poorly commuanicated
expert testimony may be wrilten
off as irrelevant; at worst, it leads
to resentment against the present-
ing attorney and the client's case.
When jurors listen to expert besti-
mony, whose case ends up on the

ments they necd to prevail in delib-
crations.

The first step in preparing an
expert for trial is to review the
overall trial context, the expected
strategy and tactics of direct and
cross examination; the nature of
the judge and his/her biases;
opposing counsels” history, antici-
pated strategy, and methods; the
make-up, biases, and expectations
of the jury; the anticipated length
of trial; and the expert’s role and
positioning in the trial. Welcoming
the expert witness as member of
the trial team so that the expert can
take ownership of his/her testi-
misny requires adequate compre-

confusion, After allowing the
expert control of his testimony,
counsel can then come back and
sugpest what opinions are relevant
for the expert to share with the
Jury, and outline with the expert
the main points that the expert
would like the jury to remember
aboul the his testimony, Counsel
can then begin to hone that testi-
mony into integral components of
the overall case story and work
with the expert to showease high
points and reinforee weak spols to
meet the objectives of the trial,
Also push the expert to asscess
personal assets and liabilities—the
expert’s strengths and weaknesses

cutting edge of the
blade?

While  most
expert  witnesses
possess o mastery
of their subject,
they  oftem  are
naive and unin-
formed about trial
conduct, are not
likely to initiate an
assessment of how
their testimony ties
into the big picture
of vour case, and
are rarely expossd
to any substantive
evaluation or feed-
back of their testi-
MOmY. Often,

Thanks, Semd me

aely b
b \eﬁ%e

W
\;:E\

your bill," are the last and only
CcOmMMEnts an expert witness gets
after testifving.

Before addressing the criteria
which jurors use to evaluate expert
witmess, it is necessary to better
understand the expert’s fundamen-
tal role in relation to the jury, An
expert witness serves to act as
investigalor, educotor, and eooale-
ator for the jury. As an investiga-
tor, the expert helps wentify the
facts most important for the jury to
learn. As an educator, the expert
helps the jury to understand those
facts and put them in conbext of the
trial. As an evaluator, the expert
helps to guide the jurors’ conclu-
sions and arms them with the argu-
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hension of all of these important
aspects and nuances of the trial.
Most important, an expert wit-
ness must be required bo take own-
ership of his/her testimony and not
be led by counsel oF coerced into
rehiearsed testimony. After build-
ing the foundation of basic under-
standings, let the expert “be” the
cxpert in preparation sessions and
let the expert expross his views on
the case and the impact that he
anticipates his testimony should
have on the jury’s understanding,
Ask the expert what aspects of his
testimony does he feels will likely
shed great light on the case and
what aspects of his testimony are
likely to be misunderstood or cause

E':ltu; .1

of knowledge, per-
sonality, commu-
nication  skills,
and presentation
stvle, Videotaping
mock witness tes-
timony is a great
aid in this process
of evaluating and
improving  the
mechanics of an
expert’s testis

. mony. Video-tap-
ing expert witness
preparation ses-

sions often gives
the expert the rare

apportunity  to

C observe and eval-

a O ﬁ g e uate his or her tes-
timeomy. Again, let

thes expert be the first bo critique his
own performance and offer sugges-
tions for improving his testimony.

To improve the mechanics of
expert witness testimony, it s
important to understand the char-
acteristics or eriteria that jurars will
employ to evaluate the expert. Just
as the expert must be versed in the
basic foundations of the trial, it is
imperative for both the expert and
counsel to understand these juror
criteri, or they will run the risk of
negating the expert’s testimony and
negatively impacting, the jury.

The four main criteria which
jurors use when evaluating an
expert wilness are credentiols,
experiise, credibidity, and objectivity.

waw gdlaong



Credentials

While all four criteria are
important, jurors find eredentials
to be the least important, (The rare
exceptions regarding the impor-
tance of credentials are the exis-
tenee of clear, direct identification
with a widelv-recognized “exper-
tise brand”™ such as a Nobel Peace
Prize, the Mavo Clinic, or a
Harvard  professorship,  or
celebrity-status fame).

Jurors are often suspicious of,
and grow impatient with, lengthy
lists of credentials. Keep juror
attention focnsed by initially pre-
senting only the minimum ereden-
tials needed to qualify the witness,
As the examination proceeds, indi-
rectly incorporate credential infor-
mation inteo the direct
examination. ("fs that the suhject
an which your doctoral thests at
Harvard was based on, Dr,
Smith?"). Additional impressive
credentials outside of the necessary
requirements for the immediate
proceedings can best be presented
at the end of a successful testi-
many.

Ultimately, however, it is usu=
ally in counsel’s best interests to
hire likeability before credentials,
An expert witness who can break
down barriers between himself, the
facts, and the jury, and who can
take jurors aboard an exciting jour-
ney of discovery, is far more valu-
able to the trial than a dull, dry
expert with an extensive list of cre-
dentials.

Expertise

The first question jurors often
ask themselves about an expert
witness is, “Does Hhis witness ave
information that will help me
reach a verdict?” Nevertheless,
Jurors consistently rank expertise
as the third most important char-
acteristie. The main reason for this
is that, although jurors dearly value
true expertise, if they cannot
understand the expert’s testimony,
or worse, do not believe the
expert's bestimony, then the wit-
ness’ expertise does not matter,

Thus, witness expertise is nec-
essary but not sufficient. In order
for the expert witness' expertise to
be effective, the expert must first be
understood and must convey a

www gdla.org

sense of interest and passion for
the subject. If the expert witness
does not appear to care about the
subject, how can the jurors be
expected to care about the expert’s
expertise? In response, allow
opportunities in direct examina-
tiom for the witness o both teach
(using exccllent diction, compli-
mentary word choices, and well-
formed sentence structure) and
preach with confidence, passion,
and authority.

Credibility

The second most important
criteria for jurors when evaluating
expert witness testimony is credi-
bility. Two rules of thumb to kecp
in mind when addreszing eredibil-
ity are 1) that stromg emotional
fidelity increases credibility while
ineonsistency destroys it, and 2)
that simple is perceived as more

Ultimately, however,
it is usually in
counsel’s best

interests to hire
likeability
before credentials.

truthful than compler answers and
explanations.

Strong emotional fidelity can
hest be increased by reducing dif-
ferences in the expert's emotion
during direct and cross-examina-
tion. A common error i5 to over-
prepare the expert for direct
testimony al the expense of prepar-
ing for cross-examination. This
often leads to a lopsided testimony
from which two differing portraits
of the expert can arise—one that is
cool, prepared and calculated, and
another that = defensive, angry,
and unprepared. Preparation for
direct testimony  should  never
eclipse or be given more impor-
tance than cross examination
preparation.

Page 9

Plan to increase conflict and
emotion during direct testimony.
Separating the expert’s opinion
and knowledge from that of coun-
sel will help to not only establish
Jjuror perception of a more inde-
pendent witness, but will increase
conflict to direct testimony, and
make the direct testimony maore
closely match what jurors will hear
during  eross  examination.
Conversely, it is important to work
to reduce conflick and emotion in
cross-examination. The expert
should agree pleasantly with factu-
ally correct matters presented by
opposing counsel, or disagree
politely and move on into the same
investigative, teaching, and evali-
ating mode that he conveyed in
direct examination.

Anticipating key weaknesses in
the case and preemptively address-
ing them in direct testimony is
another useful strategy to boosting
credibility., Case weakness can
sometimes be diffused or favorably
positioned when presented proac-
tively, or even forgiven when the
expert is forthright about the weak-
ness at the outset=before the
expert and jury are forced to
endure repeated emphasis on the
matter by opposing counsel, At the
very least, the expert's weak card
has been shown to the jury of his or
her own accord, building trust with
and reducing surprises to the jury,
and preventing a potential later
unreeling of the expert.

Elimination of  barriers
between expert and jurors also
helps inercase pereeption of juror
credibility, It is especially impor-
tant to reach jurors on their level,
speak in a language understand-
able to them and in a manner
acceptable to them. Often this
means encouraging the expert to
climb down from his ivory tower to
carefully explain the issues without
being condescending or arrogant,
emphasizing similarities with the
Jurors, and providing opportunities
for humility and admission of
error. Keep the expert's testimony
as simple as possible,

Ohjectivity
The most important character-
istic to jurors is olyectivity. For the
Continued on page 26
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New Technology Makes Jury Research
Possible for Cases of All Sizes

Aref Jabbour, PhD
LookingGlass, LLC

For complex and high profile
cases, and cases for which there is a
lot at stake, jury research has
become an accepbed part of the
case preparation process. Although
jury research remains a powerful
tonl in evaluating cases and in
developing trial strategy, it can
require o great deal of time and
money to accomplish,

Often the cost puts it out of
reach of lawyers in smaller
cases and in smaller
firms that could benefit
from jury research. In
addition to the conswlt-
ing fee, the costs include
recruiting and payving
Jurars, renting space and
audiovisual equipment,
and food and travel
EXPETISES,

Lawyers may  also
spend a great deal of
time and money getting
to and from the research

arguments, rate them in real-time,
and answer gquestions. Juror dis-
cussions or deliberations are avail-
able, and the data reports are
comprehensive, informative, and
easy to mnavigate, These new
advanced capabilities give attor-
neys with numerpus cases an
opportunity to conduct powerful,
effective, quick, and cost-efficient
jury research.,

Online jury research puts jury
research in the hands of all attor-

What is involved in
conducting online
jury research?

1. Understand the many ben-
efits aof online jury research.
Omline jury research allows you to
get many of the benefits of tradi-
tional or live jury research, but at a
fraction of the cost. With online
jury research, you can best vour
case strengths and weaknesses,
figure out which arguments and
evidence pieces work and which do
not, and find out the charac-
teristics of your best and
worst jurors. All of this can
be done in the venue for
yvour case, and with a repre-
sentative sample of jurors.
Data from such research can
inform  vour  discovery
process, and many other
trial preparation  proce-
dures.

2. Find the right online
Jury research firm.
There are a few

& | —
site as well as e ’ online jury
being present at reseiarch  firms

the session. These
expenses are often in
the tens of thousands of dollars.
Online jury research presents
the possibility of a massive reduc-
tion in expenses. Even though
onling jury research has been
around for a few years, it remains
fairly madimentary. Often, jurors
are presented with written descrip-
tions of the case, there are no juror
diseussions or deliberations, and
data analysis and presentations
can be very basic. Consegquently,
the attorney is left with little data
or with data that are nob very
informative for his/her case.
However, a new breed of
onling jury research services are
now offering more sophisticated
and useful options at a reasonable
eost for cases of all sizes: for exam-
ple, the ability for jurors to view
video presentations of attorneys’

Crevargriar Doy Lawyer Summer 2010

neys from solo practitioners to
members of some of the largest
firms. In essence, online jury
research is a powerful, sophisti-
cated, quick, and cost-efficient
data collection tool. It allows attor-
nevs to get reliable answers to the
pressing questions that they have
about their cases. More specifi-
cally, online jury research is an
ideal tool to get a quick “read”™ on
cases, oven as soon as they are
filed.

Many times, attorneys wish
they could get quick insight into
what jurors think about their own
or their opponents’ damages
requests, as well as their key argu-
ments or evidence picees. Online
jury research allows attornevs to
do all of that, and more,

I"'..'ltw ]

out  there, but

only a select few
offer convenient and sophisticated
services to meet all of your needs,
The right firm should be able to
offer a user-friendly process, tailor
the research questions to get the
answers you need, and provide a
data output that is easy to use,
cxciting and informative.

The validity and reliability of
the results are only as good as the
sample of jurors from which they
come. Therefore, the right online
jury research firm must be able to
recruit a representative sample of
jurors from your venmue, or a
matched venue in extremely sensi-
tive cases,

Although it may be tempting
to conclude that mock jurors with
internet access might not be repre-
sentative of the real jurors, recent

-.!.u-.!.,gdl:].wg



studies show that nearly 80 per-
cent of the US population has
internet access at home. The online
population is quickly becoming the
same as the population, With that
in mind, it is critical for an online
jury research company to be able
to find the right sample of willing
participants for jury research
Another entical factor to con-
sider in picking the right online
Jury rescarch firm is how it goes
about presenting the case informa-
tion to the mock jurors, Most firms
have the capability to present only
written information., One of the
cardinal rules in arguing before a
live jury is to keep them engaged in
vour “story” to make sure that they
remember as much as possible of
vour arguments, The same is true
for a sample of jurors online.
Reading text about vour case and
then answering questions will not
keep jurors engaged, especially if
they are participating from home.
On the other hand, having
video presentations of vour argu-
ments and those of the opposition
will certainly capture and maintain
jurors” attention. Video presenta=
tions will also allow yvou to tap into

one of the most important and
informative features of jury
research—real-time ratings of your
arguments (if vsing the right
onling jury research firm, of
course).

As mentioned earlier, one of
the greatest benefits of online jury
research is the capability to test the
strengths and weaknesses of vour
arguments, and determine which
arguments and evidence pieecs
work and which do  nol
Sophisticated online jury research
firms can have jurors rale the
attorneys’ arguments as they are
watching the video presentations.
When the research is completed,
the attorneys can review the videos
of each side’s arpuments and see
which arguments garnered high
and low ratings.

Thizs gives attorneys direct
feedback on which arguments and
evidence points they need to high-
light, as well as which ones they
need to respond to when the other
side presents them.
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3. Determine the key argu-
ments that you and ygour
opponeni(s) will make, A cru-
cial step for conducting jury
rescarch is to whittle down vour
mountain of evidence and argu-
ments to a few central themes that
vou will communicate to the jury.
However, vou also need to figure
out what the other side will say, so
as to be able to prepare for and
counter their arguments. Investing
time and effort early on Lo produce
brief and informative video pre-
sentations ensures that the mock
jurars are listening to the key argu-
ments and themes that each side
will emphasize.

Furthermore, attorncys who
have participated in jurv research
of any bype almost always appreci-
ate spending time fine tuning their
arguments early on; it makes them
that much more prepared when
the time comes for trial.

4. Generate the key questions
that you want jurcors o
answer about your case.
Online jury research allows vou to
get answers to standard questions

Continued on page 34
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PVC and CPVC Pipe Failures

By Dr. Michael Hayes, P.E.
Engineering Systems, Ine. (ESI)

Abstract

The losses and remediation
costs associated with a simple pipe
failure can be extraordinary,
becanse a failed pipe can cause sig-
nificant water damage to a high-
rise building. Identifyving the
cause(s) of pipe failure can be
challenging for a number of rea-
sons, First, plastic pipes can fail by
several mechanisms  including
high pressure, impact, water freez-
ing events, environmental attack,
contamination, and manufactur-
ing defects, Second, pipe variabili-
ties or defects may also contribute
to the failures. Furthermore, fail-
ures are often the result of a com-
naticn of two or more
factors, and, in the case of
litigation, determining rel-
ative fault becomes critical.
This paper explores the
causes of failure in plastic
pipes  with  partieular
emphasis on PVC and
CPVC pipes. The proper
steps to be followed in a
forensic investigation are
presented, and various pit-

falls are discussed.,

Background

Palyvinyl chlaride
(PVC) and chlorinated PVC
(CPYC) are used extens

hassle, catastrophic failures some-
times occur, causing extensive
witter damage and, subsequently,
litigation. Proper investigation of
the pipe installation, service his-
tory, environment, and material
condition are eritical to determin-
ing fault. The following sections
oulline the steps of a complete fail-
ure investigation and some of the
challenges.,

Challenges in Failure
Investigations

Proper Scene Inspection
Forensic investigations can be
encumbered by a number of fac-
tors that are bevond the control of
the engineer. For example, the
investigating engineer might mot
be retained until after the initial

Figuora i, CPV pipwe st b i e fime protectivn sgesher.

pipe might not be properly docu-
mented. It is essential that the
investigating engineer be called to
the scene as soon as possible to
document these details,

Interpreting Material
Evidence

Fortunately, a great deal of
information can still be ascer-
tained by examination of the failed
pipe and its crack patterns and
fracture surfaces (fractography).
First, the location and directional-
ity of cracks can help indicate the
tvpe of loading that may have con-
tributed to the failure. Second, the
microscopic appearance of the
crackis) mayv indicate the failure
mechanism, For instance, a brittle
fracture that occurs at a nominal
siress level below the vield
strength of the plastic will
produce a  smooth, dull
appearance on the fracture
surface in the vicinity of the
crack origin. In contrast, a
smooth, glassy fracture mor-
phology is indicative of slow
crack growth and is usually
associated with enwviron-
mental  stress  cracking
(ESC). An example of ESC
crack growth is shown in
Figure 2 {on next page). A
rough  texture  usually
denotes a ductile, high stress
fallure. Other features such
as ridge patterns, crack
arrest marks, ratchet marks,
and fatigue striations can

sively in water service dis-
tribution, “drain, waste, and vent”,
sewer, telephone duct, and fire
protection systems. The higher
chlorine content  in  CPVC
improves mechanical properties at
elevated  temperatures  and
imparts  improved flame  and
smoke characteristics. The corro-
sion resistance of plastic is touted
as a key advantage over steel pipe.
Nevertheless, these materials are
susceptible to failure, but the dam-
age mechanisms are different.
Although damage to plastic pipes
often results in slow leaks that
cause only minimal damage and

Geargio Dferse Lawyer Summeer XHO

examination of the pipe by the
contractor, building owner, or
insurance company. In a rush to
return the system to service, they
might cut out and replace the
failed pipe without any regard for
proper preservation of the evi-
dence, which may include adjacent
materials (e.g., polential contami-
nants), water, and the pipe itself.
In addition, the location and ori-
entation of the failed pipe (Fipure
1), the location of hanger supports
and other potential loads or con-
straints, and general history of the

Page 12

further elucidate the loading
and time scale.

Despite the volume of infor-
mation that can be gained through
fractography, inexperienced inves-
tigators may sometimes misinter-
pret the fractographic features or
attribute failure to secondary fac-
tors, For instance, in a pipe failure
case, one party alleged that the
pipe failed due to UV damage as a
result of improper storage. The
outer surface of the pipe was
slightly discolored, and chemical
analysis of the damaged surface
indicated some degradation, but

waw gdlnorg



only on the outer surface. [SURSUEEEEREEE S ] i 1‘1[]"!, Environmental Stress
However, the pipe actually ¥ ALY N IR : i: Cracking (ESC)

failed by a crack that grew | B SR 'IH The presence of certain
fromm the inside surface owt- contaminants can also pro-
wards, The crack also mote failure of plastic pipes.
demonsirated the glassy, While plastic is susceptible to
smooth morphology of ESC. attack by some chemicals,
the most common mode of

Assessing environmental  attack  in
Environmental CPVC pipe is probably envi-
Factors ronmental stress eracking

Many plastics failures
are caused by, or at least
facilitated by, exposure to
abnormal  environmental
conditions, including ele-
vated temperature, UV radia-

(ESC). ESC requires tensile
stress, which can be well
below the design stress of the
part, and the localized pres-
ence of a contaminant or ESC
“agent”. ESC agents wet the

tion, or chemical Figure 2. ESC due to polyethylene glycol surface and diffuse into the
contaminants. Plasties are a (anti-freese) exposure. polvmier chain network, act-
subclass of polvmers, which ing as a “plasticizer” or sof-
are long chain molecules having tener, consequently inereasing the
carbon atoms on the primary tlement. Several spectrographic maobility of the polvmer chains,
chain backbone. Thermal damage methods can be used to detect ESC is not a chemical attack; no
during processing or high temper- thermal/UV damage, including chemical reactions oecur,

ature exposure can cause chain UV-Yis, Fourier Transform On a macroscopic scale, ESC
fragmentation. The polymer net- Infrared Spectroscopy (FTTR), and cracks often appear as series of
work may also be susceptible to Raman spectroscopy. Damage to interconnected eracks emanating
photo-oxidation via ultraviolet keyv chemical bonds will show ap from the contaminated surface at a
(UV) radiation, which results in in the charscteristie spectra (i.e. number of different initistion
loss of gloss, discoloration, chalk- *fingerprint”™) associated with the gites, forming what is often
ing, cracking, and surface embrit- material, Continued on page 32
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License and Registration, Please:

When Slack Supervision Culminates in Construction Defects

By Stewart M. Verhulst, M5, P.E,
and Deepak Ahuja, M5, P.E.
Netzon Architectural Engimeers, fnc.

Structural Engineers  are

charged with the responsibility
of ensuring the public's safety.
Thev do this by directly approving
(sealing) not only the design itself,
but also anv submittals/shop draw-
ings for the structure, its structural
members, and the construction
materials involved in the project.

If a specialty structural compao-
nent 15 used in construetion, hows
eVer, that component's
designer/manufacturer is tyvpically
required to provide sealed docu-
ments, as well. Things can get
sticky when the designer/manufac-
turer extends his expertise into
areas in which he may not be
licensed. The line where one
party’s responsibility emds and
another’s begins is sometimes
blurred. Mistakes can be made.

Costly Mistakes:
A Case Study

In the construction industry,

Structural components are
commonly uszed in buildings that
have uniform loading conditions.
For simple structures with repeti-
tive design elements, the compo-
nent manufacturers often provide
tables and charts for the enginoeer
to use as design aides, Deeper
involvement by the manufacturer
is rarely necessary,

However, structural compa-
nent design for more complex
structures  is..more  complex.
When the leading conditions for
the components are not uniform,
the load that each component will
bear must be determined and then
factored into each component’s
individual design. The engineering
that is involved takes specific
expertise, as well as time, and time
i% & lxury that most high volume,
fast-producing component manu-
facturers do not have.

Gergra Defense Lawyer Summer 2010

The Disconnect

That brings us to our case
study, a three-story condominium
project built in 2o00-2001. The
complex featured 17 condominiam
units and four distinet unit floor
Man lavouls, which were repeated
in each of the three similarly-con-
structed buildings.

Less than three years after con-
struction was completed, condo
owners complained of uneven
flpors and ceilings, sloping coun-
tertops, cracks in finishes, separa-
tions in wood fooring, cracks in
brick wveneer, and sticking and

Architectural Engineers, [Inc.
(WAE) was retained to investigate
the complaints and determine if
any structural deficiencies were
present in the floor framing,

A floor elevation survey was
performed for each unit type to
determine the extent and pattern
of fleor unlevelness for each fram-
ing layout.

The pattern pointed to load
transfer deficiencies at the floor
framing. For the wnit depicted
above, the exterior walls were load-
bearing, while all of the interior
walls, exeept for the stairway wall,
were not. Further, the lowest
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License and Registration, Please

Continued from page 14

points oecurred where the truss
framing was integrated to walls
that were not intended to be load-
bearing — walls that were not con-
tinuously  supported to the
foundation or supported by a
beam,

Destructive testing was  per-
formvsd at the framing to observe
the connections and the possibility
of load transfer at the non load-
bearing walls. Mearly all of the

The SEE prepared the original
structural framing lavout
schematic, However, the Truss
Designer/Manufacturer prepared a
different lavout scheme for the
truss and beam framing at the
floors, This revised layvout scheme
was customized for the design of
the trusses and beams and was
adopted for construction.
Unfortunately, the Truss
Placement Plans included both

Truss bearing on a wall not designed as load-bearing.

truss and beam framing was in
contact with, and therefore was
bearing on, the walls below, This
condition_essentially_made _every

Lost In Translation

What happened? The struc-
tural design for this project was
performed by both the Structural
Engineer of Record [SER) and the
Truss Designer/ Manufacturer, The
SER was responsible for the overall
structural design, including the
foundation and lateral load resist-
ing systems. The Truss Designer)
Manufacturcr was responsible for
the design of the metal plate con-
nected wood trusses.

Geowpta Defense Lawver Summer 2000

load-bearing and non load-bearing
walls, and it was not clearly indi-
cated which walls were and were
not losd-bearing. The result was
that the Truss Placement Plans
were confusing both to the framing
crector, and even to the Truss
Designer/ Manufacturer's oW
Professional Engineer,

Loads and load transfer
issties, The SER dictated the loads
to be used for the truss design. The
Truss Designer/Manufacturer then
took those loads and calculated
them throughout the structure,
taking into account any special
loads and all load transfer eondi-
tions. These calculations consti-

Page 16

tuted a significant portion of the
design of the truss framing...and
were being conducted by an unli-
censed, non-professionally super-
vised emploves of the
manufacturer. The end result was a
project rife with miscaleulated
loads and under-designed struc-
tural components,

Signed, Sealed,
Under-delivered

Engineering roles. Fach state
has itz own rules for the practice of
engineering, althoupgh penerally, a
Professional Engineer is required
to directly perform or directly
supervise all engineering work
which he seals.

In this case, the Component
Designer/ Manufacturer was
required to take the design loads
provided by the SER and perform
structural engineering bo deter-
mine the loading for each of his
components, The professional
engineering rules dictate such work
should have been completed either
v or with direct supervision of a
licensed Professional Engineer,

That is the male, but what is the
reality? While SERs do have a duty
to ensure public safety, they are not
required to perform work outside
their scope of service. SERs are
tvpically required to review shop
drawings, such as those prepared
by a Component Designer/
Manufacturer, but they are not
required to retrace all of the design
calenlations performed by the
Component  Designer/Manufac-
turer to determine if the compo-
nents were designed correctly. The
SER is required to review the shop
drawings for conformance with
his/her design, but this does not
constitute a line-by-line verifica-
tion of the engineering work per-
formed by the Component
Designer/Manufacturer.

Retracing Steps

Representatives of the Truss
Designer/Manufacturer provided

Condinued on page 2i

wawgdliorg



Effectively resolving
disputes since 2002

Medianon & Arbitration Services, LLC
e “Hell _'-:p.rrrt

Chur Mediators & Arbitrators:

ExXPERIENCED NEUTRALS # FRIENDLY RESPONSIVE STAFF
12 FuLLy EauirPEDp CoNFERENCE Rooms e OpeEN Access GALLEY KITCHEN
Mape 1o OrpeER MEaLs » CosT-EFFecTive RESOLUTIONS
ConNvENIENTLY LocaTED Near GA-400 & 1-285

5775 Glenridge Drive, NE
Suite E100 B78-222-0248

Atlanta, GA 30328 www.bayadr.com




Young Lawyers Column

Don’t Forget About Mama!

By Eric Jenniges and Kathy So
Bowis, Kyle & Burch, Atlanta

We suspect that most of us did
not leave law school armed with an
abundant, or even adequate,
amount of knowledge about the
practical aspects of practicing law,
In all fairness, professors would
offer practical pointers (a.k.a. "war
stories”), but those pointers were
often preceded by the phrase "this
won't be on the exam™ which, as
few know, is code for "let’s see
where rivals.com has Georgia
footballs recruiting class ranked.”

A fow practical tips did stick
with us throughout law schoaol,
though. Chief among those was:
Don't run to "mama”™ every time
that brother flicks vour ear. In
other words, do not go to the
courthouse clutching a motion
whenever vou have a disagree-
ment with vour opposing counsel.
Work it out, Pick up the phone, Go
to lunch and resolve things.

That picce of advice has beme-
fitted wa more to this point in our
carcer than knowing the holdings

of Marbury v. Madison or the
name of the railrpad that Mrs.
Palsgraf sucd. It is somcthing that
we believe in and something that
we tell law clerks or first vear asso-
ciates.

The decision this year by the
Georgia Court of Appeals in the
case of MeCallizter v, Knoties,
202 Ga. App. 392, 691 5.E.2d 280
(2010, however, regquires that this
advice be modified a bit, at least
for plaintiffs, If vou are a plaintiff,
vou should still call the defense
attorney to ron out disagree-
ments. You should still take
opposing counsel to lunch to try
and resolve disputes. You just bet-
ter be sure to invite “mama” every
onee in a while,

Seth Eisenberg, our associabe
at Bovis, Kyle & Burch, recently
wrobe an article on this case and its
practical implications for both
plaintiffs” and defense counsel and
has kindly agreed to serve as a
gucst columnist for thiz edition of

the GDLA newsletter. Seth's arti-
cle, which originally appeared in
one af our in-house publications,
The Labor Market Reporter, is
reprinted below;

Court of Appeals clarifies
Five-vear dismissal rule

The Georgia Courl of Appeals
decision in  MeCallister .
Knowles, 302 Ga. App. 392, 691
S.E.2d 2Bo (zo10) specified that
the five-year imitation period for
automatic dismissal of pending
actions pursuant to 0.C.G.A. §§ 9-
11-41{e) and g-z-60(b) began to
run on the date a complaint was
filed with the clerk of court.

Pursuamt to O.C.G.A, § 9-11-
41le} and g-2-60{b), any civil
action in Georgia shall automati-
cally stand dismissed by operation
of law where no written order i
taken by the court for a period of
five vears, and all costs are taxed
against  party  plaintiff. In
MeCallister, the plaintifis filed
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their complaint on Movember 17,
2003, and the defendants
acknowledged SETVICe o1
December 19, 2003 and filed their
answer on December 23, 2003,
MeCallister, 302 Ga, App. at 392
The evidence showed that the par-
ties had filed maotions, engaged in
discovery and even filed proposed
pretrial orders with the court!
fd.at 395. However, the trial eourt
did not enter a written order until
five years and one month later, on
December 17, 2008, and the case
was dismissed by operation of law
purspant to UCGAL BE g-11-41(e)
and g-2-60(b). fd.at 3092,

While the end date for caleulat-
ing the five yvear period of limitas
tion in any case will always be the
most recent date an order 15 writ-
ten, signed by the trial judge, and
properly filed with the clerk of
court, the Georgia Court of
Appeals clarified on appeal that
the beginning point for calculating
the automatic dismissal five yvear
period was the date the complaint

ras filed, rather than the date the
complaint was served or the date
the answer was filed. MeCallister,

302 Ga. App. at 392, The appellate
court reasoned that the case was
properly dismissed by operation of
law because Georgia law provides
that omce service 15 achieve on o
party, the commencement date of
a lawsnit related back to the date

Defense counsel
should always
commit to
memory the
applicable dates for
any limitation
period.

the complaint or petition is filed
with the clerk of court. fd.at 393.
The practical ramifications of
this case must be emphasized to
practitioners on both  sides of
ongoing litigation. It is important
to mote that the parties in
MeCallister were actually litigating

the case and were simply resolving
any dispules without court inter-
ference. Although parties are
alwayvs encouraged by courts to
resolve matters without court
invelvement, the failure of the par-
ties in MoCallister to request an
order by the court, even an order
of continuanee, forced the court to
follow the mandatory dismizsal
rules set forth in 0.C.GAL 58 g-11-
4i{e) and g-2-60(b). Plaintiffs’
counsel must be aware that it is
ultimately the plaintiff’s burden to
abide by the automatic dismissal
rule due to the harsh result of
mandatory dismiszal and the taxa-
tion of all costs against party plain-
tiffs. Defense counsel should
always commit to memory the
applicable dates for any limitation
period. Being mindful of this
pericdl and the period that has
elapsed since the last court order
could result in the end of ongaing
litigation and mounting fees for
vour clients.

Please e=mmail us with questions or
suggestions al emje boviskide.com
or kes@boviskyle.com. You may
reach Seth at sre@boviskiyle.com,

Trewred Fairly”™.
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Young Lawyers Host Inaugural Mixer at TAP

-

GDLA voung lawvers gathered at TAP in
Midtown Atlanta for happy hour on May
13. Pictured enjoving the evening are; 1.
(1-r) Jeff Wasick and Bo Moss of Gray,
Rust, 5t. Amand, Moffett & Brieske;
Lara Percifield and Brett Miller of g
Mabry & MeClelland. 2. (1-r) Rick Baker
of Owen, Gleaton, Egan, Jones &
Sweeney, Moses Kim of Insley & Race,
and Willie Ellis of Hawkins Parnell
Thackston & Young. 3. Ashley Giblin of
Harmper, Waldon & Craig and Allison
Escott of Mozley, Finlayson & Loggins.

N |

=y
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License and Registration, Please

Continued from page 16

insight during deposition into the
design process and methods used,
The Professional Engineer who
sealed the truss drawings, by his
own admission, did not have any
involvement in the calculation of
the loads for the trusses. The
emnploves who designed the project
was therefore not directly super-
vised by the Professional Engineer
whao sealed the truss drawings. This
conduct is a vielation of the stan-
dards of practice for engineering.

Further, the Professional
Engineer who sealed the truss
drawings testified that he was not
familiar with the architectural floor
plans or structural drawings for the
praject and was not even familiar
with the Truss Placement Plans
that sccompanied the signed and
sealed truss  drawings. This
Professional Engineer also admit-
ted that it was mot common practice
for the engineer sealing the truss
drawings to review the structural
and architectural drawings.

In fact, while looking at the
Truss Placement Plans for the proj-
et (prepared by his employer) dur-
ing the deposition, this
Professional Engineer incorrectly
identified non load-bearing walls as
load-bearing. This admission indi-
cated  that the Professional
Engineer was also unfamiliar with
the loading conditions and the load
path through the framing,

Assessing Responsibility

The ultimate responsibility
resides  with the Component
Designer/ Manufacturer. It is not
acceptable for these components to
be designed by unlicensed individ-
wals withowt direct supervision by a
licensed Professional Engineer.
Granted, component design and
manufacturing s often a volume
business which involves repetitive
designsg and  quick turnaround
timez, However, complex projects
such as multi-story structures with

load transfers require structural
engineering work that simply can-
not be adequately performed under
these conditions, By not taking suf-
ficient time to caleulate the compo-
nent loads, the Professional
Engineer was derelict in his duties,
per the miles of engineering prac-
tice, and fuiled to ensure the pub-
lic's safety. Ultimately, if vou can't
afford to do it right, can vou afford
to do it over?

Awderpabied froem “Structvral Engineering
Responsthilities and Strucheral
Components: A Premanufachured
Waad Truss Case Study,” ASCE 5th
Forensice Conference: Forensic
Engineering 20040 Pathology of the
Reeilr FEoverironrment, .r.f'!JI't'l'llll.le'.r'\ o
the Fifth Congress on Forensic
Engineering, Washington DL,
November 1i-14, 2009. Nelson
Architectural Engineers is a DA
Platinum Sponsor,

End-to-End Services from Discovery to Tr

Conference Rooms
Multimedia Trial Services

Litigation Support © Court Reporting and Legal Videography
Language Translations
Lextranet® Web Hosting

eDiscovery

Merrill Corporation — Atlanta
404.351.3070

mary.mckay@merrillcorp.com - doug.pristach@merrillcorp.com
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43rd GDLA Annual Meeting

WELCOME, Y'ALL
RECEPTION
PARTICIPATING SPONSOR

BAY MEDIATION &
ARBITRATION SERVICES

Scenes from the opening recep-
tion: 1. Jamie and Kristen Weston.
2. Mick Layvbourn (center), Kirby
Muson (second from right) and her
husband Frank and daughters
Taylor and Alex. 3. (1-r) Cindy and
Staten Bitting, Linda Haas, Neil
Bitting and Mel Haas. 4. Jerry
Buchanan and wife Carolyn. 5. (I-r)
Alabama Defense Lowyvers President
Harold Stephens and Warner Fox.
6. (l-r} Scott Young of BAY
Mediation & Arbitration, Clay and
Dionme Porter. 7. Jeff and Greer
Ward. 8. John and Annie Lewis
with sons Henry, John David and
Carter. 9. Art Davison (center)
with wife Muriam and son Patrick.

TR Dy Fawver Summer 2010
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Ponte Vedra Inn & Club, June 10-13

Seenes from the two-day educational program, planned by program chair Bubba
Hughes: 1. Judge Stephen Kelley of Brunswick Superior Court addresses the law of voir
dire. 2. Sponsor Angela Abel of DecisionCQuest expands on jury selection. 3. Nominating
Committee Chair Salty Forbes gives their report. 4 Bob Travis moderates the alterna-
tive fees panel, featuring (photo 5) Warner Fox, Sandy Owens, Jerry Buchanan, Walter
MeClelland and Jimmy Singer. & (l-r) Todd Markle talks with Steve Exle. 7. (1-r) Rep.
Edward Lindsey and Peter Muller provide a legisla-

tive and tort reform update. 8. Matt Moffett discusses

turning the strategy of the plaintiff to vour advantage.

g. Outgoing President Staten Bitting (left) receives

his gavel from new President Bubba Hughes. 10, Paul

Painter covers motions at trial. 11. Winn-Dixie

Assistant General Counsel

Timothy Williams  dis-

cusses  peneral  ecounsel

expectations of retained

counsel and reductions in

foree.

(LA TR ].!l_!lu org
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43rd GDLA Annual Meeting

Seenes from Friday's President’s Reception, golf sponsored
by ESI and tennis sponsored by Esquire Solutions. 1. Lane
Young (right) and his wife Kimberly (second from left) hosted the
reception at their Ponte Vedra home. They're pictured with Harvey
Gray and Beth Taratoot. 2. Bubba and Debbie Hughes. 3. Lynn
Roberson and husband Judge Henry Newkick, Evelyn Fletcher Davis
and her mother Penny Dehler. 4. Matt and Diane Moffett. 5. Golfers
on the links. &, (l-r) Esquire rep Jeff Ingram, Peter Muller, Brett
Miller, Lisa Muller, Diane Moffett, Patti Singer, Lavura and Wayne

Melnick, Matt Moffett, and John Leffler.

2010-2011 Officers and Board of Directors

Presicent
Edhward M. Hughes, Callaway, Braun, Riddh & Hughes, Savannah

Exgcutive Vice President:
W. Medvin Haas, [Il. Constangy, Brooks & Smith, Macon

Secrotary-Treasurer:
Lynn M. Robarson, Swift, Currie, MoGhes & Hiers, Afanta

Immadiate Past Presidant
M. Staten Bitting, Jr., Fulcher Hagler, Augusta

Past President 2008-2009:
James E. Singer, Bovis, Kyle & Burch, Aflarta

Past President 2007-2008:
Robert M. Tranis, Bryan Cave, Atlanta

Wice Prasidents:
Ted Froaman, Froeman, Mathis & Gary, Alanta
Exdey & Dwnn

Morthern District:

Willie C. Elis, Jr. {2011}, Hawkins Pameill Thacksion & Young, Atlanta
Chrisiopher E. Parker (2012), Miler & Martin, Atianta

Hall F. McKiniey, Il (2013), Drew, Ecad & Famiham, Aflania

Middte District

C. Awery (2011), Cowsert 8 Avery, Afwns
%nwml[mm.mmm
Darid N, Medsan (2013), Chariskess, Higdon, Richardson, Katz & Griggs, Macon
Southern District
Sarah B. Akins (2011), Elis, Painter, Ratterree & Adams, Savannah
Juffrery S Ward (2012), Gbort, Harmell, Sumariord & Marn, Savannah
James 5.V Weston (2013), Hull Barre, Augusta

State at Large

Evetyns Flistcher Dines, Hawkire Pasnell Thackston & Young, Alanta
Jo A Jagor, Hal, Booth, Smith & Slover, Aflanta

. darson Willcoo, Moare, Clarke, Dulall & Redgers, Albany

e e Phefense Lowver Summer 2000
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Ponte Vedra Inn & Club, June 10-13

CLOSING DINNER
THE OUTPOST

PARTICIPATING SPONSOR
FORCOMN INTL.

Scencs from Saturday's clos-
ing dimmer: 1. Evervone enjoved a

low country boil, 2. Bill VerEeck
of FOROON, his wife Susan, and
Walter McClelland. 2. John and
Lauren Ma . s

15 on the mi 1 the Guana River
State Preserve. 5. Kids enjoyed vol-
levhall, &, Chris and Robin Parker.
Z. Ted Freeman and Mary Peironnet.
8. David and Barbara Whitworth.
4. Johnny and Bobbie Foster with
one of their sons, Andrew.
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CLE: New Technologies in Accident Reconstruction

On May 5, 2000, GDLA members,
nonmember  lawyers and  insurance
adjusters gathered at Maggiano's
Buckhead to learn the latest tools for
defending their elients in accident recon-
struction cases,

GDIA Platinum Sponsor FORCON
presented the informative CLE seminar,
where attendees learned from experts
Steve Chewning and Jeff Pike, The two
addressed differences between simula-
tion and animation in vehicle accident
reconstroction, as well as new technolo-
gies in crash reconstruction and biome-
chanical issues in  wvehicle
accidents.

Pictured at the seminar
are 1. Dwight Chamberlin and
Steve Mooney., 2. Hugh
McMatt. 3. Wayne Melnick
and Carrie Christie.

The seminar was then
repeated on July 29 as GDLA's
first webinar, giving members
outside metro Atlanta an
opportunity to participate.

Fxpert Witness Testimony

Continued from page g

jurors, the best expert wilnesses
will demonstrate the ability to see
both sides of the issue; vet will help
the jurors prevail in their tough job
of rendering a verdict,

All witnesses are believed to
have an agenda and a point of view,
Witness agendas that are seen as
conzistent with findings that could
favor either side increase percep-
tions of objectivity, In response,
emphasize the expert's broadest
possible agenda, The expert might
be taking the stand to maintain his
ofF her professional reputation, to
help determine the truth about the
matter, or o right an injustice,

Witnesses who demonstrate
the capability to view the case from
cither side's point of view greatly
increase perocplions of objectivity,
Again, allowing the expert to dis-
agree with and eorrect counsel and
conversely to agree when possible
with opposing counsel is a strong
formula for conveving a sense of

Lo Mhfpniag Lawver Summer 2000

objectivity,

Another important trait that
impacts juror perceptions of objec-
tivity is thoroughness. When a wit-
ness is presented as an expert, the
jury dies not take a kind view of an
expert who is inadequately pre-
pared, who has not reviewed all rel-
cvant materials, and who cannot
recall significant details about the
case, In post-trial interviews, jurors
often cite faux pas such as missing
information that has to be looked
up another time, incomplete expla-
nations, of masterful descriptions
of information with only negligible
relevance to the case as reasons for
finding against an expert witness's
Cause,

Developing expert witness tes-
timony that cuts for, rather than
against, a positive trial outcome
requires careful effort by the trial
team to increase juror perceptions
of an expert’s objectivity, credibil-
ity, and expertise. Only then can

Page 26

the expert witness bear the three-
sided shield of investigator, edwca-
for, and evalualor needed to
prevail as an effective warrior for
VOUIT Case,

Darren Johnson is a Sewior
Research  Associate  in the
Minmeapolis office of DecistonJuest,
a leading national trial consulting
Jirm and GDLA Platinum Sponsor,
Johnson's expertise inchedes stral-
egy and theme development, fury
selection, witness evaluation, and
post-frial inferviews, as well az
visual communications. Johnson
recently wrobe and directed a film
for the Tort, Trial & Insurance
Prachice Section of the Americorn
Bar Association centitled The
Dhversity Factor: Capturing the
Competitive Advantage. He can
be reached ot 952.042.54095 or
dichnson@decisionguest.com.
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'_L;'!{I Supreme Court Reuvisits Daubert
Conlanie

(LR ] |'I-I"\l!'

twao travel lanes without shoulders,
which 15 a common practice in
bridge construetion. The chain of
events leading to the accident
began when the plaintiffs’ vehicle
became disabled at night on the
unlit bridge. After the car became
dizabled, the vehicle's three ocou-
pants were standing in one of the
travel lanes of the highway when
they were struck by a speeding
vehicle. Suit was filed against a
number of entities, which were
ultimately reduced to HNTE, the
designer of the traffic control plan,
and Plant Improvement, the gen-
eral contractor.

During the litigation, the
plaintiffs sueeessively hired three
different experts, eventually decid-
ing ta rely upon Jerome Thomas, a
retired engineer with the New
York Department of
Transportation. Thomas eventu-
ally settled upon two apinions.

First, he eontended that the defen-
dants negligently failed to provide
shoulders on the bridge during
construction. Second, he opined
that, in the absence of shoulders,
the defendants should have prao-
vided lighting on the bridge at
night. Notably, he acknowledged
that there was nothing in the pra-
visions of the Manual for Uniform
Traffic Control Devices
(MUTCD)=the industry standard
for traffic eontrol plans—=that had
rexquired either shoulders or lights
on the bridge. He was also unable
to cite any other governing stan-
dard, regulation, or publication
that had expressly required shoul-
ders or lights. Instead, he con-
tended that such standards were
not a substitute for engineering
Judgment and that, in his opinion,
sound engineering  judgment
rexquired either shoulders or lights.

Both defendants moved to

exclude Thomas' testimony under
0.CGA § 24-9-67.1 and the
Dvpubert standard that it had
ineorporated into Georgia law. In
making those motions, the defen-
dants challenged both Thomas
qualifications and the reliability of
his particular opinions. With
respect to Thomas' qualifications,
the defendants pointed out that he
had never specifically designed or
evaluated the construction of a
bridge or a traffic control plan for a
bridge eonstruction site. So far as
his particular opinions were con-
cerned, the defendants contended
that, in the absence of any sup-
porting standards or publications
revquiring shoulders or lights, his
opinions  about  those issues
amounted to ipse divl testimony;
in other words, he was opining
that something was so0 merely
because he said it was so. Though
no Georgia appellate eourts had

CaseMetrix

“Daata Driven Decisions”

CaseMetrix is a real-time, general liability database that compiles
settlement and verdict information in Georgia.

We offer attorneys the opportunity to compare their case with recently settled and tried cases to
help determine its value and the potential risk involved in taking it to trial. CaseMetrix is using
the latest internet and database technology to access not only a large number of more recent,
relevant cases, but also to give attorneys the ability to efficiently network with each other.

To find out more, contact:

Kim White, Senior Vice President of Business Development

Tel: (404) 849 5422

Email: kim.white @case-metrix.com

www.case-metrix.com
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vet eonfronted the admissibility of
ipse dixit testimony under the
Daubert standard, several federal
courts had ruled that such testi-
mony is inadmissible.

The tral court brushed aside
the defendants’ assertion that
Thomas' qualifications were insuf-
ficient to qualify him to offer any
opinions regarding traffic control
plans for bridge construction sites;
in the words of the trial court,
Thomas was at least “marginally
qualified” based upon his experi-
ence and the self-study he had per-
formed in the case. But when the
trial court examined the particular
opinions espoused by Thomas, it
found those opinions lacking in
reliability. Specifically, the trial
court noted Thomas' acknowledg-
ment that the traffic control plan
was sufficient under the MUTCD
and other governing regulations
and Thomas' failure to point to
anything beyvond his personal
sense of “engineering judgment™ to
support his opinions, Due to the
unreliability of Thomas' opinions,

CHARLES R, ADAMS, 1T = Fort Valley

the trial court, in its gatekeeper
role, excluded his testimony. In
the absence of Thomas' testimony,
the plaintiffs had no evidenee to
support a claim for engineering
negligence, and the trial court

Due to the
unreliability of
Thomas’ opinions,
the trial court,
in its gatekeeper
role, excluded his

testimony.

entered summary judgment in
favor of the defendants.

The plaintiffs appealed to the
Georgia Court of Appeals which, in
a rather surprising opinion,
reversid the trial court on the
ground that the trial judge had
abused his diseretion by too rigidly

South Georgia ADR Service, LLC

Specializing in the MEDIATION and ARBITRATION of
personal imjury, wrongful death, commercial, real estate and other complex
litigation cases, South Georgia ADR Service offers a panel of distinguished and
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applying the Daubert factors.
Hamilton-King v. HNTE Ca., Inc.,
206 Ga. App. 864 (2o0g). In 50
doing, the court of appeals empha-
sized Thomas' general experience
as an engineer and seised upon
language in the MUTCD stating
that its standards are not “a substi-
tute for engineering judgment.” Id.
at 868, By recognizing Thomas'
personal judgment as a sufficient
basis for an expert opinion, the
court of appeals essentially held
that if an expert is qualified within
a field of expertise, then he can
render expert opinions regardless
of whether he can cite any ascer-
tainable or verifiable basis for
those opintons. Thus, the court of
appeals  largely  eviseerated
Ceorgia's adoption of the Dauwbert
standard by curtailing the trial
court's diseretion to exclude expert
testimony on the ground that the
testimony is unreliable,
Thankfully, the supreme court
accephted certiorart and reversed.
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Supreme Court Reuvisits Daubert
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1e supreme court first reaffirmed that

BT “a wiiness is qualified to rﬂnder g

In its opinion, the supreme court
first reaffirmed that “whether ‘a
witness is qualified to render an
opinion a5 an expert is a legal
determination for the trial cowrt
and will not be disturbed absent
manifest abuse of discretion.”™
Plant Improvement, 2010 Ga.
LEXIS at *4 (quoting Moran v Kia
Motors America, 276 Ga. App. 6,
g7 {2005)). The supreme court
also reinforced the trial court's role
as a patekeeper both in assessing
an expert witness’s gualifications
and in determining the relevancy
and reliability of the proffered tes-
timomy. In reviewing how the trial
court had performed both of those
functions, the supreme court pri-
marily forused upon how the trial
court had evaluated the reliability
of Thomas™ opinions. In this
regard, the supreme court
approved of the trial court’s analy-
sis of Thomas' opinions and noted:

After a careful review of
Thomas' deposition testimony
and the docoments upon
which he relied, the trial court
determined that although
Thomas was gqualified to tes-
tify a5 an engineering expert,
[the plaintiffs] failed to pro-

LR 0 Mhfpniag Lawver Summer 2000

vide any indication of the
principles  and  methods
emploved by Thomas in
reaching his conclusions, ren-
dering them unreliable as
defined by O.C.GA. B24-g-
67.1 (b}2) and (2) because
they “cannot be wvalidated
against accepted standards,
tested or reviewsd.”

fd. at "5 (guoting the trial court
order). The supreme court also
addressed, for the first time, the
specific issne of ipse divit testi-
mony under O.CGA §24-9-67.1
and held that “[n]othing in
Deubert or § 24-9-67.1 “requires a
[trial] court to admit opinion evi-
dense which is connected to exist-
ing data only by the ipse dixit of
the expert.”™ Id. at *8 [(quoting
Ceneral Electric Co. v. Joyner,
523 115 136, 146 [1997)). The
court went on to note, “This is not
to say that professional experience
cannot provide some evidence of
reliability, only that experfence,
standing alone, does not render
reliable all opinions an expert
may express.” Id. at "1o (emphasis
supplied).

The supreme court also
addressed Thomas' general cre-

|’:|!.:,|: E[]]

dentials to offer opinions regard-
ing bridge construction projects
and was less impressed than either
the trial court or the court of
appeals. In fact, the supreme court
noted that the plaintiffs had “pre-
sented no evidence that Thomas
[had] any experience that would
supply the foundation supporting
his methodology and conclusions.”
Id. at *10. It further pointed out
that the plaintiffs had failed to
make any showing of why a rele-
vant experience base was unavail-
able in this case.

Finally, the supreme court
articulated the erux of its opinion
in one of its elosing paragraphs:

After a careful review of
Thomas" deposition testimony
and the documents upon
which he relied, the trial court
determined that  although
Thomas was qualified to tes-
tify as an engineering expert,
[the plaintiffs] failed to pro-
vide any indication of the
principles  and  methods
emploved by Thomas in
reaching his conelusions, ren-
dering them unreliable as
defined by O.CGA. B24-9-
671 (bMz) and (3) because
they “cannot be validated
against aceepted standards,
tested or reviewsd.”

Id. at *12 (eitation omitted). Thus,
hecause the plaintiffs failed to sat-
isfy the Daubert standard by pre-
senting sufficient eriteria by which
the trial court could measure the
reliability of Thomas' conclusions,
the trial court acted within its dis-
cretion by excluding his testimony.
Accordingly, the opinion of the
court of appeals was reversed.
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5 a sentor pariner at
Browwn, Keaddick,
Bumgartner, Carler,
Strickland & Watkins
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PVC and CPVC Pipes

Continsed Erom poage 13

referred to as a “mud erack”™ pat-
tern. As the cracks grow, they can
coalesee and form a single long
crack that resulis in gross failure
along the length of the pipe.
Consequently, a pipe that was
designed to leak before bursting
may actually fail catastrophically,
Typical ESC agents include
aromatic  hydrocarbons,  halo-
genated  hydrocarbons,  ethers,
ketones, aldehvdes, esters, and
nitrogen= and sulfur-containing
compounds, Experience has shown
that various caulks, sealants, fire
barrier products, leak detector
compounds, and low molecular
weight hydrocarbons such as veg-
etable wils and lubricants may be
deleterious. In addition, glyveol-
based antifrevses can cause ESC.
ESC failures can prove partic-
ulary challenging in failure inves-
tigations, because identifying the
contaminant can be difficult. This
is typically done using FTTR or Gas
Chromatography,/Mass  Spectroscopy
(GC-MS). Oftentimes, the identifi-
cation can be complicated by a
number of factors. First, only trace
amounts of the contaminant may
remain after a pipe failure, due to
thee imitial low concentration of the
contaminant or as a result of the
contaminant being flushed ot
during the failure. Second, the
spectrographic methods provide
only probable matches to standard
spectra in library data. Without a
reference material for comparison,
defimitive matches can be difficult
to obtain, especially because it
may be difficult to distinguish
between constituents of the CPVC
compound and foreign materials,

Emhmnng Material
Variahilities

The resistance of a plastic to
ESC and other failure modes can
be reduced by defects or process-
ing irregularities, Thus, final frac-
ture of a pipe may be influenced by
multiple, synergistic factors.
Although rare, processing variabil-
ities such as inclusions fcontami-
nants, incomplete fusion,
pronounced weld or knit lines,

Gowpra Defeiae Lawver Summer 2000

thermal and mechanical degrada-
tion, irregular molecular weight
distributions, or frozen-in residual
stresses may predispose the mate-
rial to premature failure. One of
the biggest challenges facing an
investigator in this situation is to
assess relative influences of these
variabilities, along with the instal-

Fignure 3. Froetvre origin o a pipe Ghet
Jiwiled i overstress wibh eviderer of

invnprperrner g okt seafice.

lation details and environment, To
this end, o number of test methods
are available to detect frozen-in
residual  stress, o evaluate
mechanical properties, and to test
ESC resistanee.

Systems Analysis

It is also constructive to
understand the history of the pip-
ing svstem, including installation
procedures, pressures, mainbe-
nance, and repair. Installation
procedures are typically outlined
in construction codes, pipe many-
facturers’ instructions, or stans=
dards, such az "NFPA 13: Standard
for the Installation of Sprinkler
Svatems”, To understand load his-
tory, one must consider the munie-
ipal water source, as well as the
internal workings of the system.
Municipal and private water sup-
pliers use pumps and pumping
stations to boost pressures in sup-
ply mains, and it is not uneommaon
for prezsure in water supply mains
to execed 200 psi, which may
exceed the maximum working

]‘.:15,1: 32

pressure of CPVC pipe.

On the domestic side, most
plumbing codes require pressure-
reducing valves on domestic svs-
tems where the water main
pressure exceeds 80 psi, However,
municipal and private water sup-
pliers often increase supply pres-
sures over Hme as communitics
grow and the number of water
users increase. Henee, it s not
uncommon to find plumbing sys-
tems without pressure reducing
valve protection operating above
Bo psi, because one was “not
required” at the time of initial con-
struction.

Regarding maintenance, it is
common for building owners to
contract with fire protection com-
panies other than the original sys-
tem designer and installer for
follow-on sprinkler system inspec-
tions, tests, and maintenance,
Thus, a number of parties may
contact the system between the
time of installation and any fail-
ures. Impact damage caused by
repair workers or overstress loads
cansed by hanging lights or other
tools from pipes or impinging con-
duits may introduce cracks that
lead to eventual failure (Figure 3).

Conclusions

While plastic pipe offers many
advantages over metal pipe, it s
susceptible to failure by a number
of damage modes. A proper foren-
sic investigation will address the
issues of installation, maintenanee,
system characteristics, environ-
ment, and material gquality. The
engineer has a wide variety of tools
at his/her disposal for investigat=
ing pipe failures. They include
microscopic examination and frac-
tography, mechanical testing,
materials analysis, and stress
analysis, Utilizing these tools in an
efficient and meaningful manner is
the kev to a successful failure
investigation.

For further information, confact
D, Michael Hayes, P.E. or Frank
Hugan, P.E. at 678.900.3280. ESI
5 a GDLA Platimem Sponsor.

waw il oeg



YOUR CASE THE SAME WAY AGAIN

DECISIONQUEST, one of the nation's
leading trial consulting firms, specializes

in assisting clients through the expert use

of the art of persuasion - using research,

visual communications, social media

analysis and litigation public relations.

Owver the past 30 vyears, DecisionQuest

principals have been retained in over

15,000 high-risk engagements nationwide.

AMNGELA ABEL

WWW.DECISIONOQUEST.COM

DECISIONQUEST

TRIAL C MSULTIM
JURY RESEARCH
S5 =y Id MalLYSIS
d E F T | || B 3
RTROO E HKMNO k|

1349 West Peachtree Street, NE
Suite 1420 - Atlanta, GA 30309
T: 404.876.4080

aabel@decisionquest.com




Jury Research

Continued from page 11

about vour case, such as which side
do jurors favor after cach presenta-
tion, and how much damages they
would award., However, vou can
also come up with specific ques-
tiong that vou want jurors to
answer, Different online jury
research firms have varying capa-
bilities when it comes to the types
and number of questions you can
ask jurors. Some companies allow
a limited number of questions, and
others do not allow for any open-
ended questions. The right online
jury research firm should give vou
options, in the number of ques-
tions you can ask about your case,
as well as the ability to ask jurors 1o
tell attorneys what the best argu-
ments were for each side.

Omee vou have prepared each
side’s main arguments and gener-
ated any guestions you want
answersd, vou can then conduct
online jury research and see how
vour arguments resonated with
jurors,

5. Decide whether or not you
want jurors to discuss the
case. Online jury research can
have a subset of jurors participate
in a discussion/deliberation group.
Jurors can view and interact with
each other, as well as the modera-
tor, just as they would inoa live jury
research, The attorney can either
listen in anonymously to what
jurors are saying, or actively par-
ticipate and ask them questions
about their case.

6. Use the data reports bo
gouwr advantage. Online jury
rescarch is the ultimate data col-
lection tool for any case, The right
online jury research firm can show
vou which of ywour arguments
worked amnd which did not, show
vou the characteristics of vour best
and worst jurors, and get vou the
information vou need about dam-
age figures. You can then use all of
these data to impress your clients
and show them that you have

Gowpra Defeiae Lawver Summer 2000

armed vourself with solid informa-
tion about their ease, all while
being cost-conscious.

The time has come for jury
research to be available for law
firms and cases of all sizes. Online
jury research provides a powerful,
sophisticated, quick, and cost-effi-
cient tool for attorneys to get the
answers they need to the pressing
questions they have about their
cases, However, the answers attor-
nevs can get are only as good as the
online jury research firm they use,

The right online jury research
firm should provide you with: 1) a
large sample of jurors, making it
casier to do juror profiling; 2) the
ahility to present video presenta-
tions to mock jurors to keep them
engagid; 31 the choice to ask open
and closed-endsd questions to get
as much information as possible;
4) focus group capability with a
subset of jurors, to really get at
how jurors understand a case;
AND 5) ratings of the attormeys’
arguments so they can learn what
worked and what did not.

Armed with this information,
attorneys, whether in solo practice
or in a large firm, will have cer-
tainly done their homework when
preparing for their clients’ cases,

Aref Jabbowr, PRD,, is president
and meanaging director of
LookingGlass, LLC {(www.lg-
Jurtes.com), which provides online
Jury research. Jabbouwr has a doe-
forate in clinteal psychology and
s an experienced briol consuliani,
fHe has worked on an extensive
variely of litigation and jury
research for law firms and coses
of all sizes natiomwide. He can be
reached af apebborr@ig-juries.oom.
LookingGlass is a GDLA Platinum
Sponsor.
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Discover your case strengths and weaknesses
with powerful online jury research.

Get fast, accurate and reliable feedback about your case.
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» Test your case r J =

* Find out which arguments work and which do not

= Find out what evidence matters and what does not l:[

» Find out what damages jurors would award =

* Find out the characteristics of the best and worst jurors for your case
= And more...

All without having to travel anywhere and at significant cost savings compared
to traditional jury research
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