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John Leffler, PE =
PREMISES LIABILITY EXPERT
www.forcon.com/experts/jleffler.pdf

« Licensed Professional Engineer (Mechanical) in 10 states.

« Board Certified in forensic engineering since 2007.

« Over 220 premises liability cases (130 slip-falls), 750+ cases total.

« Courtroom & deposition testimony experience, plaintiff & defense.
+ ASTM pedestrian safety standards author & Committee Officer.

« Pedestrian safety training instructor, proactive & reactive topics.

+ In charge of latest ASTM standards focused on reliability of tribo-
meters and correlation of traction testing methods to human slips.

« Lead engineer for an industry-leading manufacturer of tribometers.

« Researcher in tribometer testing, with proficiency in field testing,
interlaboratory studies, and unusual testing for unusual cases.

+ In-depth knowledge about all tribometer types used by opposing
experts, their limitations, methodologies, and relevant standards.

+ Peer-reviewed author on bathing surface standards, with special
expertise on bathmat traction standards.

« Experienced with field inspections and researching relevant codes,
ordinances, exceptions, and the archival history of applicability.

+ In-depth familiarity with code/standard development, Federal
rulemaking processes, and potentially-relevant foreign standards.

- Expertise in the analysis of walkway illumination and applicable
requirements.

FORCON INTERNATIONAL
Offices in: 770-390-0980 - 800-390-0980

Atlanta « Annapolis - Philadelphia « Richmond - Tampa www.forcon.com




INSIDE

GEORGIA DEFENSE LAWYER

51st GDLA
ANNUAL
MEETING

30

IN EVERY ISSUE SPONSOR ARTICLES
President's Message 5 Autonomous Vehicles 14
Member News & Case WiNs ... 6 Mediating Complex and Catastrophic
Cases to Resolution ... 16
New Members 12
Opening Statements in Mediation:
AMICUS BRIEF Don't Waste Your Shot 18
. Possible vs. Probable: Striving for Engineering
Insurer’s Duty for Failure to Settle ............. 10 Certainty in Forensic Investigations ... 20
CASE LAW UPDATES
Appellate . 22
AUto Liability .o 23
Business and Commercial Litigation ... 24
HAPPENINGS
GATE
CITY/ Trial & Mediation Academy 26

GABWA
JUDICIAL
RECEPTION

Promoting
Diversity

528

Gate City/GABWA Judicial Reception ... 28

51st GDLA Annual Meeting 30
Distinguished Service Award ... .. 39
President’s Award 39
2018-2019 Officersand Board ... 39

Fall 2018 « www.gdla.org « 3



Engineering Consulting
and Forensic Investigation

Over our 30-year history, ESI clients have turned
to us to help with many of their high stakes and
complex claims. These clients know they can rely
on us to provide clear answers to their most
challenging technical questions.

€ Multidisciplinary Approach
® Industry Expertise
€ Powerful Insights

www.engsys.com
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President’s Message

s I pen my first message as

President of GDLA, I think

of the many distinguished
leaders who have helped make
GDLA such a great organization. I
am the 51st President and GDLA
has been blessed with outstanding
leaders over all those years. In par-
ticular, I want to recognize and
thank our past three leaders who
now serve on the Executive Com-
mittee with me. Sally Akins, Peter
Muller, and Matt Moffett provided
leadership and guidance to this or-
ganization that have made it very
easy for me to step into my current
role. Also, as Sally concluded her
year as President in June 2018, she
received the General Practice and
Trial Section Tradition of Excel-
lence Award from the State Bar of
Georgia. This recognized her great
service to the Bar and made us all
proud. It is a real feather in the cap
of GDLA when our leaders are rec-
ognized by other legal and Bar or-
ganizations.

For 2018-2019, we have a num-
ber of important initiatives. Stem-
ming from the #MeToo CLE
presentation at the Annual Meet-
ing, we are forming a women’s cau-
cus, which will be modeled after
DRI and ABA/TIPS Women in the
Law Committees and Task Forces.
Our group will be chaired by Karen
Karabinos of Drew Eckl & Farn-
ham and Alycen Moss of Cozen
O’Conner. They have organized a
steering committee and will be
planning the groups’ first event for
the winter of 2019, as well as a CLE
program for the 2019 Annual
Meeting (June 6-9) in Ponte Vedra,
Florida. If you are interested in get-
ting in on the ground floor with
this committee, please contact
Karen and/or Alycen directly.

We currently have more than
925 members and our goal this

year is to cross the
1,000-member
mark. We hope to grow member-
ship in some of our larger defense
tirms and ask them to show their
support for GDLA. We also hope
to expand our membership with
younger lawyers becoming active
in bar organizations.

GDLA continues to be active on
the amicus front and has been on
the prevailing side in numerous
significant legal decisions on insur-
ance and tort law over the last year.
These efforts continue still with
three briefs in the works now.

On February 7, 2019, we will
host our 16th Annual Judicial Re-
ception at State Bar headquarters.
This is attended by many metro
trial, appellate, and federal court
judges and is always a highlight of
the year. It is one of the real benefits
of membership and is always well
attended.

We will also be planning another
installment in our annual Expert
Deposition Skills Workshop to im-
mediately precede the Judicial Re-
ception at the State Bar. Last year’s
program on deposing an orthope-
dic surgeon, as well as exploring
medical funding issues, was at-
tended by over 100 lawyers.

The GDLA officers this year in-
clude President-Elect Dave Nelson
of Macon, Treasurer Jeff Ward of
Brunswick, and Secretary George
Hall of Augusta, so the State of
Georgia is well represented. I look
forward to working with the offi-
cers and entire Board of Directors
to make this a great year for
GDLA.

For the defense,
Mek. s

Hall E McKinley, III
Drew Eckl & Farnham, Atlanta
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Member News & Case Wins

MEMBER NEWS

GDLA President Hall F. McKinley,
I11, of Drew Eckl & Farnham’s At-
lanta office, was honored by the
American Bar Association’s Tort
Trial and Insurance Practice Sec-
tion (TIPS) with its Andrew C.
Hecker Memorial Award. The
award recognizes a person who
consistently demonstrates the qual-
ities of leadership, outreach, enthu-
siasm, professionalism and pride in
TIPS and its accomplishments.
It was presented at the ABA Annual
Meeting in Chicago in August.

GDLA Past President Lynn M.
Roberson received the Atlanta Bar
Association’s Charles E. Watkins, Jr.
Award, the highest honor bestowed
during the groups Annual Meeting.
The award recognizes demonstrated
distinctive and sustained service to
the Atlanta Bar. Ms. Roberson no-
tably served as President of GDLA
and the Atlanta Bar simultaneously.

GDLA Past President Sarah B.
“Sally” Akins of Ellis Painter Rat-
terree & Adams in Savannah was
honored by the State Bar of Georgia
General Practice & Trial Section
with its Tradition of Excellence
Award in the civil defense category.
The award recognizes 20+ years of
achievement as a trial lawyer, sig-
nificant contributions to CLE and
State Bar activities, a record of com-
munity service, and a personal
commitment to excellence.

Weymon H. Forrester and James
E. Brim III announced the merger
of their firm, Forrester & Brim,
with Huff Powell & Bailey to open
a Gainesville office for the firm.
The address remains 459 E.E. But-
ler Parkway; email addresses are
now @huffpowellbailey.com.
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Sarah S. Dumbacher, formerly with
Drew Eckl & Farnham, has joined
FisherBroyles as a partner in its At-
lanta office. Her practice focuses on
defending individuals, health plans
and plan administrators in hospital
billing dispute litigation.

Hall Booth Smith announced the
return of longtime medical mal-
practice attorney Terrance C.
“Terry” Sullivan to the firm as of
counsel in the Atlanta office. His
move marked a reunion for many
of the firm’s longest-serving attor-
neys who worked with Mr. Sullivan
in the firm’ earliest days from 1980
to 1999 when it was called Sullivan
Hall Booth & Smith. Over a career
that spans four decades, He has
tried more than 175 jury trials to
verdict and has conducted more
than 50 mediation; he has been ad-
mitted by pro hac vice into 29
states. Mr. Sullivan is a member of
the American College of Trial
Lawyers and the American Board
of Trial Advocates.

Downey & Cleveland announced
the addition of Jack G. Slover, Jr.
as of counsel to the medical mal-
practice defense firm based in Ma-
rietta. He was previously a name
partner at Hall Booth Smith &
Slover (now Hall Booth Smith)
before joining a plaintift’s firm in
2013. During his 41 plus years of
practice, Mr. Slover has tried in ex-
cess of 350 cases to verdict in both
the state and federal forum. He is a
member of the American Board of
Trial Advocates and American
Board of Professional Liability At-
torneys.

Watson Spence in Albany an-
nounced Christopher L. Foreman
was named a partner in the firm.
He focuses his practice on complex
areas of civil litigation, including
construction defect, premises lia-
bility, business litigation, and

wrongful death and catastrophic
injury cases throughout South
Georgia. He serves on the editorial
board of this publication.

McAngus Goudelock & Courie is
announced the addition of Jordan
Raymond to the firm’s Atlanta of-
fice. Ms. Raymond focuses her prac-
tice on general litigation,
transportation and trucking law. She
earned her J.D. from Harvard Law
School and her B.S. from Stanford
University. Prior to joining MGC,
she practiced tort litigation law.

Ann Baird Bishop of Sponsler
Bishop in Atlanta was elected to
serve as Chair of the Board of Vis-
itors for Mercer Law School for a
three-year term ending in 2019.
She also was honored with the 2017
Distinguished Service Award from
the Workers” Compensation Sec-
tion of the State Bar of Georgia. In
addition, she received one of the
2018 Justice Benham Awards for
Community Service.

Wilson Elser’s Atlanta office an-
nounced W. Shawn Bingham, for-
merly with Cruser Mitchell and
Baker Donelson Bearman Cald-
well & Berkowitz, has joined the
firm as an associate. His practice
focuses primarily on trucking/
transportation, insurance, employ-
ment, product liability, and busi-
ness litigation.

Allison M. Escott, formerly a part-
ner at Mozley Finlayson & Log-
gins, has joined Drew Eckl &
Farnham as of counsel. She will
continue her practice in general in-
surance defense, including auto-
mobile negligence, commercial
vehicle negligence, and premises li-
ability.

Robert L. “Bobby” Shannon, Jr.
has opened the Atlanta office for
Wheeler Trigg O’Donnell, a Den-
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ver-based litigation boutique; he
serves as office managing partner.
He previously practiced with Hall
Booth Smith for more than 27
years. He has tried more than 65
cases nationwide and successfully
defended sophisticated clients in
complex matters exceeding $1 bil-
lion in exposure. Since 2003, Mr.
Shannon has parachuted into more
than 150 cases just weeks from trial
and has won or achieved desirable
results in nearly all of them. Prior
to becoming an attorney he served
in the U.S. Air Force for seven years
before he transitioned to the Air
National Guard to attend law
school at the University of Georgia.
After graduating in 1991, he con-
currently practiced law as he con-
tinued to serve in the Air National
Guard/U.S. Air Force to include
multiple deployments and a final
assignment at the Pentagon until
his retirement on March 1, 2017,
with the rank of Major General.

e m—

Reliable, Dependable, Affordable..

CASE WINS

Andrew Horowitz of Drew Eckl &
Farnham’s Atlanta office recently
received a favorable ruling from the
Georgia Court of Appeals on behalf
of a guardrail-installation contrac-
tor in a case stemming from a hor-
rific highway accident on Interstate
75 in which two motorists were
killed. The accident occurred when
the motorists’ vehicle was pushed
off the highway into the median
area, where it struck a concrete pier,
killing the motorists instantly. Their
daughter and estate subsequently
sued the guardrail contractor, which
had recently installed a stretch of
guardrail alongside the concrete
pier, alleging that the installation vi-
olated applicable regulations as it
was too short.

In affirming summary judgment
to the guardrail contractor, the
Court of Appeals held that Geor-

—
-

COURTROOM

Visaals

Let us take you from this...

gia’s acceptance doctrine insulated
the contractor against tort liability
stemming from its previous work.
That doctrine generally provides
contractors have no tort liability for
accidents, claims, or damages that
occur after the owner accepts their
completed work. Here, the accident
occurred nearly 10 months after the
Georgia Department of Trans-
portation accepted the guardrail
work and reclaimed control over
the project area. Consequently, the
Court of Appeals determined the
guardrail contractor was not re-
sponsible for the accident, even if
the guardrail were in fact too short.
The Court of Appeals appeared to
have been further persuaded by the
undisputed evidence that the con-
tractor played no role in the pro-
ject’s design.

This case is Stopanio v. Leon’s
Fence and Guardrail, LLC et al.,

(A18A0587).
Continued on next page
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Member News & Case Wins

Continued from previous page

Nicole C. Leet and Michael J. Rust
of Gray Rust St. Amand Moffett &
Brieske in Atlanta successfully ap-
pealed a plaintiff’s verdict on the
issue that the financial interest of
Plaintift’s star expert witness, Dr.
James Chappuis, should have been
disclosed to the jury. GTLA filed an
amicus brief on this specific issue,
arguing heavily that the financial
interest (a lien) was a collateral
source. GDLA filed an amicus brief
in March, supporting the Appel-
lant’s argument that a lien was not
a collateral source. The Court of
Appeals agreed that a lien was not
a collateral source, and found the
trial court erred in excluding the
information which could go to Dr.
Chappuis’s credibility and bias. The
case is Stephens v. Castano-Cas-
tano, Georgia Court of Appeals
Case No. A18A0100. The GDLA
amicus brief can be found in the
members only area online.

Henry D. Fellows, Jr. and Michael
Gretchen of Fellows LaBriola in
Atlanta and their co-counsel ob-
tained a dismissal of a putative
federal class action. The plaintiffs
alleged that Payment Alliance In-
ternational (PAI) and the other de-
fendants charged them unauthorized
and excessive fees for merchant
payment processing services. Mer-
chant payment processing services
allow merchants to accept payment
for goods and services via credit
and debit cards. Defendant Global
Payments Direct, Inc. is a payment
processor, while defendant PAT and
defendant Clearant, LLC, are mer-
chant acquirers.

U.S. District Judge Mark Cohen
granted the motions to dismiss all
the defendants. The Court deter-
mined that the parties had entered
into “Card Service Agreements”
(CSAs), which were accepted
through performance by the par-
ties, although they were not signed

by the defendants. The Court noted
“[w]here a valid contract exists, un-
just enrichment claims are barred
as a matter of law;,” quoting Donchi,
Inc. v. Robdol, LLC, 283 Ga. App.
161, 167 (2007). The Court there-
fore dismissed the plaintiffs’ unjust
enrichment claim in Count I of the
class action complaint.

The Court also dismissed the
plaintifts’ claims in Count II for (1)
breach of contract and (2) breach of
the covenant of good faith and fair
dealing because of the “Limitation of
Liability” clause found in the Terms
and Conditions in the CSAs. The
pertinent portion required notice in
writing “within 60 days of such fail-
ure to perform or, in the event of a
billing error, within 90 days of the
date of the invoice or applicable state-
ment. Merchant expressly waives any
such claim that is not brought within
the time periods stated herein.”

The plaintifts did not purport to
have complied with the notice pro-
vision, but contended that the
clause was not enforceable because
it was exculpatory, unconscionable,
and vague. The Court rejected the
plaintiffs’ contentions, determining
the clause was substantively and
procedurally valid and not vague.
The Court also rejected the plain-
tiffs’ plea for a justification in the
delay in notification, determining
the plaintiffs failed to allege or ex-
plain why the purported over-
billing could not have been
discovered in the initial time pe-
riod.

Although the Court noted
“whether a delay is justified generally
is an issue of fact to be resolved by a
jury; citing Eels v. State Farm Mut.
Auto. Ins. Co., 324 Ga. App. 901, 904
(2013), it stated that to survive a mo-
tion to dismiss, the stated justifica-
tion for delay must be “plausible”
under Bell Atlantic Corp. v. Twombly,
550 U.S. 544, 570 (2007) standard.
The Court held that the plaintiffs’ ex-
planation did not justify the delay,
and it therefore dismissed Count II
of the class action complaint.

The case is Cobra Tactical, Inc.

et al. v. Payment Alliance Interna-
tional Inc. et al., 2018 WL 1473828,
__ESupp.3d __ (N.D. Ga. 2018).

Sun S. Choy, Jacob E. Daly, and
Wesley C. Jackson of Freeman
Mathis & Gary in Atlanta con-
vinced the Georgia Court of Appeals
to reverse a post-apportionment
judgment of $10,640,000 against the
City of Albany in a case involving
the murder of Plaintiffs’ son outside
an illegal nightclub.

At trial, Sheryl Stanford and
Wilfred Foster, as surviving parents
and co-administrators of their son’s
estate, argued the City was partially
responsible for the murder of their
son at Brick City, a night club in Al-
bany, after a fight that started in the
club. It was undisputed that, while
Brick City was only licensed as a
recording studio, the City allowed it
to operate as an illegal nightclub
even though it knew the establish-
ment was rife with drug use, illegal
alcohol sales, and violence. In an
effort to overcome sovereign im-
munity, Plaintiffs asserted the City
maintained a nuisance by failing to
revoke Brick City’s occupational
tax certificate.

The jury awarded Plaintiffs
$15,200,000 in damages and appor-
tioned 70 percent to the City, 10 per-
cent to the owners and operators of
Brick City (who were in default), 13
percent to the person who shot and
killed plaintifts’ son, and 1 percent
each to the seven others who partici-
pated in the fight. The trial court de-
nied the City’s motion for a new trial
and motion for judgment notwith-
standing the verdict, and so the City
appealed.

The Court of Appeals reversed,
holding that the City was entitled
to sovereign immunity despite
Plaintiffs’ allegation that the City
maintained a nuisance by failing to
revoke Brick City’s occupational
tax certificate while local law en-
forcement investigated possible
criminal activity there. Specifically,
the Court of Appeals held that the
City’s decision not to revoke Brick
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GDLA Files Amicus Brief Regarding an Insurer’s
Duty for Failure to Settle

On September 4, 2018, GDLA
filed an amicus curiae brief in the
Supreme Court of Georgia in sup-
port of appellant First Acceptance
Insurance Company of Georgia, in
a case involving an insurer’s duty for
bad faith/negligent failure to settle.

GDLA previously filed an ami-
cus curiae brief in support of First
Acceptance’s petition for certiorari,
arguing that the Court should hear
the case because the Court of Ap-
peals’ decision converted legal is-
sues—interpretation of a settlement
offer and whether a legal duty exists
—into questions of fact. In its Order
granting certiorari, the Supreme
Court raised two issues that tracked
the issues from GDLATs prior brief.

In its recent brief, GDLA argued
the Court of Appeals erred in find-
ing that questions of fact exist as to
whether letters from the claimants’
attorney offered to settle claims
within the insured’s policy limits
and whether those letters estab-

lished a 30-day deadline to accept,
because interpretation (or construc-
tion) of a settlement offer presents a
question of law for a court and the
Court of Appeals did not follow the
three-step process for interpreting
legal documents, like a settlement
offer. GDLA argued, utilizing the
three-step process for interpreta-
tion, the pertinent letters did not
trigger a duty to settle because there
was no reasonable interpretation of
the letters that would indicate the
insurer needed to respond within a
particular amount of time or risk an
excess judgment against its insured.

GDLA also argued an insurer’s
duty to settle only arises upon re-
ceipt of an unambiguous offer to set-
tle within the insured’s policy limits.
GDLA pointed out there is nothing
in Georgia statutes or existing case
law requiring an insurer to affirma-
tively initiate settlement negotiations
for bodily injury claims. GDLA also
noted a rule that an insurer’s duty to

settle arises when the insurer
knows or reasonably should know
settlement within policy limits is
possible was contrary to Georgia
precedent, statutes, and public pol-
icy; was unworkable as a matter of
practicality; and would likely lead
to several unintended conse-
quences.

The case is First Acceptance In-
surance Company of Georgia, Inc. v.
Hughes, Supreme Court of Georgia,
Case No. S18G0517.

GDLA thanks the authors,
David Atkinson and Jonathan Kan-
del of Swift Currie in Atlanta, for
their efforts, particularly since this
is the fourth brief they have penned
related to this case. We also thank
Amicus Committee Co-Chairs
Marty Levinson of Hawkins Parnell
in Atlanta and Garret Meader of
Drew Eckl in Brunswick. for their
service. The brief is available under
Amicus Policy & Briefs in the mem-
bers only area of our website. 4

Member News & Case Wins

Continued from previous page

City’s occupational tax certificate
was a governmental (i.e., discre-
tionary) function for which sover-
eign immunity has not been waived
under O.C.G.A. § 36-33-1(b). In a
concurring opinion, Judge Eliza-
beth Gobeil emphasized the ab-
sence of precedent applying a
“nuisance exception” to sovereign
immunity to a claim based on a
public nuisance on private property.
Judge John Ellington dissented be-
cause he would have applied prece-
dent finding municipalities are not
entitled to sovereign immunity
when they create or maintain a nui-
sance that is dangerous to life and
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health.

Plaintiffs filed a motion for re-
consideration, which the Court of
Appeals denied, and they are ex-
pected to seek certiorari review in
the Georgia Supreme Court. The
case is City of Albany v. Stanford,
No. A18A0699.

Lisa N. Higgins of Drew Eckl &
Farnham in Brunswick recently ob-
tained summary judgment on behalf
of an international retailer in a prem-
ises liability case. Judge Randy Hall
of the Southern District of Georgia,
Statesboro Division, held that in
order to establish constructive
knowledge, Plaintift needed not only
to show that Defendant failed to im-
plement or follow a reasonable in-
spection procedure but also that the

hazard was on the ground long
enough that it could have been dis-
covered had Defendant exercised
reasonable care in inspecting the
premises. Plaintiff failed to do so as
there was no genuine issue of mate-
rial fact as to how long the hazard
was on the floor— for less than a
minute. Therefore Plaintiff could
not, as a matter of law, demonstrate
that even if Defendant had a reason-
able inspection procedure, they
would have discovered the hazard
before Plaintiff fell. The Court
awarded judgment in favor of the
Defendant on all of Plaintiff’s
claims.
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Welcome, New GDLA Members!

The following were admitted to membership in GDLA since the last edition of this magazine.

Sarah Elizabeth Akinosho
Downey & Cleveland, Marietta

Terry Brantley
Swift Currie McGhee & Hiers,
Atlanta

Christopher Alan Brookhart
Downey & Cleveland, Marietta

Ross Bundschuh
Weinberg Wheeler Hudgins Gunn &
Dial, Atlanta

Cynthia A. Daly
Law Office of Nancy W. Phillips,
Savannah

Graham Wade Davis
Downey & Cleveland, Marietta

Dean Dellinger
Drew Eckl & Farnham, Atlanta

Kevan G. Dorsey
Swift Currie McGhee & Hiers, Atlanta

Nathaniel Edmonds
James Bates Brannan Groover,
Macon

Trenton Edwards
Gower Wooten ¢ Darneille, Atlanta

Katelyn Green
Drew Eckl & Farnham, Atlanta

Steven Harkins
Greenberg Traurig, Atlanta

Brittany Camile Hart
Drew Eckl & Farnham, Atlanta
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Thomas P. Johnson
Gower Wooten ¢ Darneille, Atlanta

Barret Kirbo
Jones Cork, Macon

Pamela R. Lawrence
Butler Snow, Atlanta

Thomas C. MacDiarmid
Gray Rust St. Amand Moffett &
Brieske, Atlanta

Kristin Massee
Ellis Painter Ratterree ¢~ Adams,
Savannah

Brandon Moulard
Nelson Mullins Riley &
Scarborough, Atlanta

Sunshine Nasworthy
Cruser & Mitchell, Norcross

Robert Ernest Noble
Goodman McGuffey, Atlanta

Chris Perniciaro
Gray Rust St. Amand Moffett &
Brieske, Atlanta

Dale C. Ray, Jr
Fain Major & Brennan, Atlanta

Matthew R. Sessions
Downey & Cleveland, Marietta

Kenneth Edward Sexton
Troutman Sanders, Atlanta

Dustin Sharpes
Stone Kalfus, Atlanta

Carter Weathington
Weinberg Wheeler Hudgins Gunn &
Dial, Atlanta

Michelle Guthrie Whitelaw
Drew Eckl & Farnham, Atlanta

Alisha Irene Wyatt-Bullman
City of Atlanta Department of Law,
Atlanta

Elizabeth Whittinghill

Moore Clarke DuVall & Rodgers,
Albany

www.gdla.org
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Engineering and Scientific Consulting

Our Atlanta office provides expanded capabilities to our
clients based in the Southeast.
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lieved the movies you

watched in the 90s, we
were supposed to have fully
autonomous vehicles some-
where  between 2004
(Timecop) and 2032 (De-
molition Man). Well here
we are, smack-dab in the
middle of that modest
range; my dream of being
Michael Knight (circa
1982-1986) still hasn’t come
to pass, and not just be-
cause the Trans Am was
discontinued back in 2002.
While the Hollywood psychics in
the movie industry predicted the fu-
ture of autonomous vehicles well be-
fore the technology was available,
their visions, in some ways, have not
been far off from what has come to
be and what will likely be.

So, where are we on the curve
and what is needed to complete the
jump off the end to full autonomy?
Let’s first have a look at the different
levels of autonomy, as classified by
the Society of Automotive Engineers
(SAE). SAE classifies autonomy into
6 categories, Levels 0 through 5.
Level 0 is your standard, everyday
vehicle on the road with no au-
tonomous or driver assist systems.
In Level 1 vehicles, the vehicle will
take over either longitudinal (speed)
or lateral (lane keeping) control
while the driver controls the other.
Level 2 vehicles have two or more
systems that allow the driver to let
go of the steering wheel and the ped-
als at the same time. Level 3 vehicles
still require a driver, but will allow
the vehicle to function au-
tonomously in certain circum-
stances with a driver as the back-up,
if needed. Level 4 is a highly auto-
mated vehicle with no expected in-
teraction from a human driver. A

It’s 2018, and if you be-

14 - www.gdla.org « Fall 2018

Autonomous Vehicles

By Mike Urban
Rimkus Consulting Group

Level 5 vehicle is fully autonomous
with no need for a human driver.
Level 5 vehicles will not have steer-
ing, brake or throttle controls in the
passenger cabin. The Tesla, for all of
its bells and whistles (or cameras
and radar as it were), still sits in the
Level 2 group, as does GM’s new
“Smart Drive” system. Currently,
there is no production vehicle that
exceeds the Level 2 status.

Presently, there are several vehi-
cles that provide some form of driver
assistance technology. These are the
foundation on which a fully au-
tonomous vehicle will ride. Some of
the systems currently found in pro-
duction vehicles are:

e Lane Keep Assist

o Adaptive Cruise Control

« Automatic Emergency Braking
o Pedestrian Detection

« Traffic Sign Recognition

o Traffic Jam Assist

o Auto Park

« Side Collision Avoidance

Each of the above systems work
with data collected from cameras
mounted around the vehicle and
radar systems that sense obstacles
and incoming hazards. So what’s

missing if a vehicle
equipped with all of the
current technology still
cannot be called a fully au-
tonomous vehicle? Well, the
problem first lies in the area
of ‘it’s not perfect. For every
system above, there is a cor-
ner case, where the system
is limited and may not react
or may not react correctly.
A prime example would be
a radar system that looks
below the trailer parked
across a road and doesn’t
stop the vehicle in time.
The addition of a lidar system—
the laser-based system similar to
radar—aids in the detection of ob-
stacles and provides the necessary
information needed to supplement
the systems already in the produc-
tion vehicle market. If you have ever
seen a fully autonomous test vehicle
on the road, you would recognize
the lidar unit as the spinning hat on
the roof of the vehicle—a device that
is the thorn in the side of both the
styling and accounting departments.
High-end lidar systems used in au-
tonomous vehicles cost in the vicin-
ity of $75,000. There are smaller
companies that are coming to mar-
ket with “near top performance”
lidar systems at a much more re-
spectable $12,000. The cost of lidar
systems is still not in the ‘production
vehicle zone, but if Moore’s law is to
be applied and believed in this in-
stance, the cost of the technology
will decrease as the level of technol-
ogy increases, soon making lidar
systems affordable enough to be the
sole pain of the styling department.
Another technology needed is
the external communication be-
tween the vehicle and its surround-
ings (other vehicles, traffic signals,
Continued on page 44
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Lynn M. Roberson

Miles Mediation and Arbitration Services

Mediating Complex and Catastrophic
Cases to Resolution: A View from the Mediator

fter 36 years as a
litigator (and
counsel for many

parties in mediations, as
well as a mediator myself)
I have put on my neutral
hat as a full-time mediator.
During those 36 years, I
represented both plaintiffs
and defendants, but I
spent most of the past 30
years as defense counsel
for defendants in personal
injury cases, particularly
in premises liability mat-
ters involving serious in-
jury and/or arising out of violent
crime.

Mediation was not really used in
litigation for the first 10 years of my
practice so cases were either won
on motion, tried, or settled with
negotiations among the attorneys.
As ADR has become ubiquitous in
all areas and all parts of the coun-
try, fewer and fewer cases are tried
to verdict and lawyers can antici-
pate the judge ordering the parties
to mediate the case before being
placed on a trial calendar. Most
cases resolve at mediation and
many are settled later prior to trial
so the process has a documented
history of success.

Particularly with the highest
stakes litigation (cases involving
death or serious injury, serious cov-
erage issues or bad faith) many de-
fendants and insurance carriers are
reluctant to take these cases to a
jury for fear of uncontrolled ex-
penses of litigation and unantici-
pated verdicts. Thus, many
corporate defendants also insist on
making an effort at mediation.

Lay plaintiffs may have little ap-
preciation for the time, expense
and stress involved in seeing a case
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through verdict in front of a jury
which may or may not seem like
“peers” to the plaintiff. The antici-
pation or dread of having to testify
in open court can be a giant stres-
sor for a plaintiff once she realizes
her entire medical history or other
personal matters may be shared
publicly for all the world to hear.
Plaintiffs may also have trouble
grasping how slow and tedious the
litigation process can be.

All these factors and more ex-
plain why both sides of the litiga-
tion may have an interest in
resolving the dispute privately
through mediation. This article will
offer my insights regarding the
value defense lawyers and their
clients can bring to the process to
facilitate resolution.

1. Advantages of Mediation

Time and expenses of litigation
confront both sides of the litiga-
tion, as well as unexpected and/or
unreasonable jury verdicts. The
primary advantage for both sides in
mediation is that the parties con-
trol the outcome, not a judge or
jury. Thus, the plaintiff is not forced
to live with an adverse or disap-

pointing verdict and the de-
fendant is never forced to
pay more than it was willing
to pay. The parties control
their own fate.

Mediation is usually
much less adversarial than a
trial. It is far less stressful for
a plaintiff as no testimony or
cross examination need be
faced. The process is much
more informal and private.

For defendants such as
professionals facing a claim
of malpractice, employers
facing claims of discrimina-
tion, or product manufacturers fac-
ing claims of product defects,
mediation resolution may allow a
confidentiality agreement. (Obvi-
ously, in some matters, judges do
not allow full confidentiality.) Pro-
tection of the parties’ interest in
privacy cannot be respected in a
public trial. In some premises lia-
bility cases involving claims of sex-
ual assault or rape, this can be a
particularly attractive benefit for
some plaintiffs.

The primary benefit to media-
tion is its high success rate, resolv-
ing most cases without the
necessity of a trial.

2. When should you and your
client seek mediation?

There is no requirement that
mediation only occur after discov-
ery is concluded. Many insurance
carriers are seeking early resolution
shortly after suit is filed or even be-
fore filing, especially when there is
little question that the insured was
at fault and the plaintift’s injuries
are clearly related to the event.
Some background on the plaintift is
desirable but some cases just get

Continued on page 46
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By Terrence Lee Croft

Georgia Academy of Mediators and Arbitrators

oday, many media-
tion advocates and
some mediators

encourage  mediations
without opening state-
ments. Sometimes, they
are directed to do so by
professional claim repre-
sentatives, clients or in-
house counsel, who think
they are being efficient, ex-
perienced users of the me-
diation process by getting
straight to the business of
caucuses—the negotia-
tions-and avoiding the
possibility of adversarial unpleas-
antness which can arise when the
two sides debate the merits of their
claims and counter-claims in the
same room. More often, it is the
lawyers themselves who make this
mistake by confusing litigation ad-
vocacy with mediation advocacy.

In a courtroom, there is a trian-
gle of communication between the
advocate, the jury, and the other
side. The advocate must entertain,
enlighten and persuade the jury,
while establishing credibility with
them. The advocate may emphasize
the misdeeds of the other side with
exaggerated language and empha-
sis. Offending the other side is of
little concern.

Not so in mediation where
there is no triangle, and the advo-
cate is literally looking at the other
side right in the eye, across the
table. Name calling, offensive lan-
guage and overstatement are likely
to aggravate the other side past the
point of reconciliation.

Mediation provides a unique
opportunity to talk directly to the
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other side, which should not be
waived or squandered. Explaining
your position, often as simply as a
children’s Sunday school teacher,
and in the context of seeking a
compromise rather than blustering
about a rout, by means of a low-
key, but persuasive presentation,
helps the other side understand
why you predict your side will pre-
vail. Expressing respect for the dif-
ference in opinions of the parties
and emphasizing the need for a
compromise should not polarize
the negotiations, but may get them
off on a better footing. This ap-
proach is even more compelling
when the party on the other side is
the only one in the room who is
not a lawyer and not experienced
in claim evaluations.

Waiving the opening statement
means that each side is functionally
mediating against the mediator, in-
stead of each other. Every time the
mediator comes into a caucus
room of a party, the mediator is
blamed for the message the medi-
ator brings from the other side.
Those in the caucus room argue

Opening Statements in Mediation:
Don’t Waste Your Shot

with the mediator and sel-
dom listen to the media-
tor’s guidance. They don’'t
seek the mediator’s advice.
The mediator’s role is di-
minished and compromise
becomes less likely.

Mediations are not “one
size fits all,” no matter what
court annexed programs
use as their paradigm.
Today, by agreement,
many disputes go to medi-
ation Dbefore litigation
commences. Without
pleadings, discovery or
dispositive motions, it is highly un-
likely that each side knows as much
about the case as they would after
those procedures. This likelihood is
diminished further by a refusal to
exchange mediation statements be-
fore the mediation. Good advo-
cates know that a written
mediation statement for the medi-
ator can be slightly revised and
provided to the other side sufhi-
ciently in advance of the mediation
for counsel and client to have care-
fully reviewed it. This may allow a
more efficient presentation during
the actual opening statement at the
mediation.

If you are in a court ordered and
untimely mediation, or the possi-
bility of settlement is otherwise im-
paired, you should be interested in
using the mediation to learn as
much about your opponent’s case
as possible. A detailed opening
statement could be of great assis-
tance in such a situation. Similarly,
a client that does not ask for or
consider your evaluation of the case
Continued on page 48
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uror eight’s impas-
sioned efforts to per-
suade his fellow jurors

at reasonable doubt ex-
ists regarding the guilt of
an 18-year-old accused of
stabbing his father to death
are a hallowed part of
American movie history.
The film has been parsed
and studied in numerous
settings by countless peo-
ple and this humble dis-
cussion adds one more
instance to that list. Rather

By Matthew Wagenhofer, Ph.D., PE.

FORCON International

“It’s possible. But not very probable.”
-12 Angry Men (1957)

Possible vs. Probable: Striving for Engineering
Certainty in Forensic Investigations

methods that were used,
the reasons those meth-
ods were selected, and
the basis for his or her
opinions, within the in-
vestigative scope of the
case.

Now if you, the savvy
defense lawyer, predicted a
discussion of the Federal
Rules of Evidence and clas-
sic case law regarding ex-
pert testimony is coming
next, youd be right!
Mostly. Like the movie,

than “reasonable doubt,”
though, “engineering cer-

tainty” is the current focus and the
quick exchange quoted above cuts
directly to the heart of the matter.

Many, if not all, of you defense
lawyers have either written or read
a forensic engineer’s report that in-
cludes language similar to, “I con-
clude, to a reasonable degree of
engineering certainty, the follow-
ing” What is engineering certainty?
How, in a forensic engineering in-
vestigation, does one establish it?
In what processes should an inves-
tigator engage? Are there guide-
lines and standards that one can
follow to ensure the conclusions
drawn from the investigative work
are sound to a “reasonable degree?”
This article discusses the answers to
those questions in light of common
examples of forensic engineering
investigations.

First things first, a definition of
forensic engineering is in order. Per
the National Academy of Forensic
Engineers:'

Forensic Engineering is the ap-
plication of the art and science

20 « www.gdla.org « Fall 2018

of engineering in matters
which are in, or may possibly
relate to, the jurisprudence sys-
tem, inclusive of alternative
dispute resolution.

Further, ASTM E2713-11 Standard
Guide to Forensic Engineering de-
scribes the role an engineer serves
to both the client as well as the
court, jury, or other triers of fact.
First to the client:?

The engineer’s first objective is
to clearly explain the technical
factors of the incident to the
client.

Then to the triers of fact:?

The testifying engineer’s goal is
to explain the broader concepts
and the details of a particular
system or behavior, in a way
that may allow the triers of fact
to adequately understand the
essentials of the physical sys-
tem. Further the engineer’s
goal is to clearly describe the
investigative and analytical

these topics have been dis-

sected and discussed ad
nauseum and a further analysis is
beyond the scope of this writing.
As such, they are mentioned here
to set the context for why a forensic
engineer should care to strive for
engineering certainty. As the foren-
sic engineer’s work is nearly always
performed under the auspice of po-
tentially having to provide testi-
mony to the nature of and
conclusions from the investigation,
Rule 702* provides a tidy summa-
tion of the desired context. The
Rule allows that a witness qualified
as an expert can testify via opinion
to the conclusions of an investiga-
tion if:

a. The expert’s scientific’ knowl-
edge has relevance to the case
that will help the trier of fact
understand the evidence or
determine a fact in issue;

b. The testimony is based on suf-
ficient facts or data;

c. The testimony is the product
of reliable principles and
methods; and

Continued on page 50
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CONTRACT: SETTLEMENT AND
EVIDENCE

Stephens v. Castano-Castano, 346
Ga. App. 284 (2018) Bethel, J;
Phipps, J. concurs, Ellington, P.J.
concurred in the judgment (physi-
cal precedent only).

This simple car wreck between
Mr. Stephens and Ms. Castano pro-
vides direction when the parties
are negotiating settlement, whether
an attorney’s referral to a medical
provider is admissible, and the fi-
nancial interest of a physician who
has a lien on a plaintift’s recovery.
The Court declined to find: (1) that
the trial court committed error
when it denied the defendant’s mo-
tion to enforce the settlement
agreement; and (2) when it ex-
cluded evidence that Castano’s at-
torney referred her to the treating
physician. Further, the Court held
defendant Stephens should have
been permitted to introduce evi-
dence of the treating physicians fi-
nancial interest in the case.

On the issue of the motion to en-
force the settlement agreement, the
Court recited the following facts:
On September 3, 2013 plaintift’s
counsel sent a settlement demand
for $25,000 with conditions as to
insurance limits, a limited release
and that the demand would be
withdrawn within 30 days. Twenty
days later, the insurance adjuster
spoke to plaintiff’s counsel, stating
that the insurer would pay its lim-
its; she would work on the limited
release; was determining if the de-
fendant had additional insurance;
and could not send a check until
her counsel advised she could.
Plaintiff’s counsel stated he would
wait. Two months after the de-
mand, defense counsel contacted
Castano’s counsel to facilitate the
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By Mark W. Wortham
Hall Booth Smith, Atlanta

matter. The lawyers discussed pay-
ment instructions and liens and
Medicare. One week later, Cas-
tano’s lawyer sent a letter to defense
counsel that the insurer had failed
to respond to the demand and any
payment was rejected. Two weeks
later defense counsel tendered the
$25,000, but plaintiff rejected the
tender.

Defendant Stephens first argued
that the trial court should have
considered parol evidence—the
communications between the par-
ties and the insurer—to explain the
ambiguities. However, the Court of
Appeals found there was no timely
acceptance and no counter offer
that was accepted. And, as there
was an essential element missing
from the November counter-ofter,
“Parol cannot supply the deficiency
of the missing essential element.”
The Court also held that any ambi-
guity in the emails between the
parties, could not be resolved by
the jury as “the issue of contract
construction is at the outset a ques-
tion of law for the court.”

Thereafter, the Court took up the
issue of the financial interest of Dr.
James L. Chappuis. Plaintiff sought
to introduce evidence that the doc-
tor had a lien on any recovery. The
trial court disagreed, finding the
plaintiff had a debt, despite the out-
come of the case. The Court of
Appeals first found that there was
no collateral source problem as
there was “no receipt of benefit or
mitigation of loss.” The Court then
held that Dr. Chappuis “had a fi-
nancial motivation to testify favor-
ably for Castano, and the probative
value of this testimony outweighs
its prejudicial” Lastly, the Court
found that under the facts of this
case, the trial court did not err in
finding that the jury should not
hear testimony that the attorney

APPELLATE CASE LAw UPDATE

was referred to Dr. Chappuis by her
lawyer.

AMENDMENTS: RELATION
BACK AND STATUTE OF LIM-
ITATIONS

Tenant Healthsystem GB, Inc v.
Thomas, 304 Ga. 86 (2018) Hines,
C.]., Melton, P.J., Benham, Hun-
stein, Nahmias, Blackwell, Boggs,
Grant, JJ., and Judge Dean Carlos
Bucci concur. Peterson, J., not par-
ticipating.

Plaintiff Thomas was involved in
a motor vehicle accident. She was
treated in the emergency room and
released. When released, her C-
collar was removed. While on the
hospital’s property waiting for a
ride home, she became unrespon-
sive. She was rushed back into the
hospital. It was discovered that she
had a cervical spine fracture that
became dislocated causing quadri-
plegia. Plaintiff filed suit and
approximately one year later
amended her compliant with addi-
tional claims. Thereafter the defen-
dant hospital filed a motion to
dismiss.

Plaintiff filed her Second
Amended Complaint, asserting
new claims against Atlanta Medical
Center for imputed simple negli-
gence for the actions of the nursing
staff, negligent credentialing and
negligent failure to train. The Ful-
ton Superior Court Judge Alford J.
Dempsey, Jr., granted hospital’s
motion to dismiss the new simple
negligence count against it. The
hospital moved for dismissal of the
Second Amended Complaint, con-
tending that these new claims did
not relate back to the filing of the
original Complaint, and were
barred by the two-year statute of

Continued on page 54
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Ruth et al. v. Cherokee Funding,
LLC et al, 342 Ga. App. 404 (802
SE2d 865) (2017)

On October 22, 2018, the
Supreme Court of Georgia upheld
the Court of Appeals ruling in Ruth
et al. v. Cherokee Funding The
Court specifically held that the In-
dustrial Loan Act and the Payday
Lending Act' do not apply to trans-
actions in which a plaintift pro-
cures financing from a third-party
entity during a personal injury suit.

In that matter, the plaintiffs,
Ronald Ruth and Kimberly
Ogelsby, were involved in a motor
vehicle accident and retained attor-
ney Michael Hostilo to represent
them. During the course of their
lawsuit, the plaintiffs obtained
funding from Cherokee Funding
LLC entities, which someone at the
Hostilo firm secured on their be-
half. The agreement included the
following terms: if the plaintifts’
lawsuit were unsuccessful and re-
covered nothing, they would not
have to repay the original amount
procured; however, if the plaintiffs
were successful, they would have to
repay the original amount, 4.99
percent interest per month, along
with other fees. The agreement also

By Rachel E. Reed
Mabry & McClelland, Atlanta

provided that if the plaintiffs termi-
nated Hostilo and retained a differ-
ent attorney, they would owe
Cherokee Funding liquidated dam-
ages.

In 2012, Ruth obtained a loan
from Cherokee Funding for $5,550
that was disbursed in installments
over the course of a year and a half.
Cherokee Funding also assumed
another funding agreement for
$2,500 that Ruth had previously ex-
ecuted. In 2016, Ruth settled his
lawsuit for an undisclosed amount,
but owed Cherokee Funding, LLC
more than $84,000.

In 2013, someone at the Hostilo
firm signed a cash advance for
Ogelsby for $400. Approximately,
one year later, Ogelsby settled her
lawsuit, and the Hostilo firm repaid
Cherokee Funding, LLC $1,000.

Ruth and Ogelsby then filed suit
against Cherokee Funding alleging
violations of the Industrial Loan
Act and the Payday Lending Act.
Cherokee Funding, LLC then filed
a motion to dismiss the lawsuit
under O.C.G.A. 9-11-12 (b)(6), ar-
guing that neither statute applied.
The trial court granted the motion
and issued a certificate of immedi-
ate review.
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The Court of Appeals held that
neither statute applied since an
agreement that articulates an un-
certain/contingent repayment ob-
ligation was not considered a loan
but was considered an “investment
contract”

The Supreme Court concurred,
holding that when the terms for re-
payment are limited/contingent,
then there is no “loan” under the
Industrial Loan Act. The Supreme
Court reached the same outcome
as to the Payday Lending Act. The
Court finally noted that plaintifts
can often find themselves in “cir-
cumstances that leave them vulner-
able to  exploitation by
unscrupulous lenders” and would
fall into the same category of peo-
ple that usury law attempts to pro-
tect. The Supreme Court pointed to
the General Assembly to
strengthen usury laws to protect
parties in similar circumstances.

Endnote

' It should be noted that the “Payday
Lending Act” does not appear in the
Georgia Code and serves as a short-
hand for a broader range of lending
practices.
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Business entities do not have
the “cognizant ability to experience
emotions” However, Georgia
courts have never addressed
whether this maxim applies to in-
tentional infliction of emotional
distress claims. With the “legal fic-
tion of corporate personhood,” it is
not as intuitive as one might ex-
pect.? As a matter of first im-
pression, the Georgia Court of
Appeals in Osprey Cove Real Estate,
LLC v. Towerview Construction,
LLC distinguished between emo-
tional distress claims available to
an individual and those available to
a corporation, despite the fact that
the court has previously allowed
corporations to pursue claims
based on human emotions.’

The United States Supreme
Court decision in Burwell v. Hobby
Lobby Stores, Inc.* contributed to
the body of law that corporations
receive the same constitutional and
statutory rights as individuals by
defining “person” to include “cor-
porations, companies, associations,
firms, partnerships, societies, and
joint stock companies.” Similarly,
in Georgia, the Court of Appeals
held that a limited liability com-
pany could experience “discomfort
and annoyance” in a nuisance case.®

If a business entity can experi-
ence “discomfort and annoyance,’
then why can a business entity not
experience emotional distress? The
elements of intentional infliction of
emotional distress are: (1) the con-
duct must be intentional or reckless;
(2) the conduct must be extreme
and outrageous; (3) there must be a
causal connection between the
wrongful conduct and the emotional
distress; and (4) the emotional dis-
tress must be severe.” Similarly, the
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By Duke R. Groover
James Bates Brannan Groover, Macon

elements for negligent infliction of
emotional distress include: (1) a
physical impact to the plaintiff; (2)
the physical impact causes physical
injury to the plaintiff; and (3) the
physical injury to the plaintiff causes
the plaintiff’s mental suffering or
emotional distress.®

Both intentional and negligent
infliction of emotional distress re-
quire the plaintift to experience
“emotional distress.” In Lampliter
Dinner Theater v. Liberty Mut. Ins.
Co.,’ the Eleventh Circuit held,
under Alabamas then newly-
recognized outrageous conduct
tort, that “corporations cannot ex-
perience emotional distress and
cannot therefore maintain a suit for
outrageous conduct”'® While it
seems obvious that corporations
experience no emotions, the Geor-
gia Court of Appeals had to ad-
dress the emotional capacity of
corporations under the frame-
works of intentional and negligent
infliction of emotional distress.

In Osprey Cove Real Estate,
LLC v. Towerview Construction,
LLC, the Georgia Court of Appeals
adopted the language of the Tenth
Circuit and held that a business en-
tity “lack[s] ‘the cognizant ability to
experience emotions.””!! Tow-
erview Construction and Osprey
Cove executed four construction
loan agreements to develop resi-
dential lots that deeded the lots to
Towerview as owner and general
contractor.' Osprey Cove acted as
mortgagee and provided a con-
struction loan and a lot loan for
each lot to Towerview."”

The contractual relationship
took a turn for the worse when Os-
prey Cove allegedly interfered with
Towerview’s ability to sell the lots

BUSINESS AND COMMERCIAL LITIGATION

and complete the project. Tow-
erview alleged that Osprey Cove’s
actions “severely interfered with the
working  relationship between
[Towerview] and its subcontrac-
tors,” the provisions of the contract
were internally inconsistent, Osprey
Cove never intended to convey the
full property rights to Towerview,
and that Osprey Cove intentionally
interfered with Towerview’s sub-
contractors to trigger the default
provisions of the loans.*

Towerview filed a complaint
stating fourteen separate causes of
action, including intentional inflic-
tion of emotional distress, arising
out of the development of the four
residential lots in the Superior
Court of Camden County. Osprey
Cove filed a motion to dismiss the
complaint for failure to state a
claim, or, in the alternative, a more
definite statement targeting eight
of the causes of action.”” The Supe-
rior Court denied Osprey Cove’s
motion, but the Court of Appeals
granted Osprey Cove’s application
for discretionary appeal.'®

On appeal, the Court of Ap-
peals agreed with Osprey Cove’s as-
sertion that, as a business entity,
Towerview is unable to suffer emo-
tional distress.'” However, neither
party identified any Georgia au-
thority on point. Therefore, the
court turned to non-binding, per-
suasive authority to determine the
matter of first impression.'®

The Court of Appeals held that
“business entities, including limited
liability companies, cannot recover
on claims of intentional or negligent
infliction of emotional distress as a
matter of law” and that the trial
court erred in denying Osprey
Cove’s motion to dismiss Tow-



GEORGIA DEFENSE LAWYER

erview’s claim for intentional inflic-
tion of emotional distress.’* Adopt-
ing the Tenth Circuit language in
interpreting Oklahoma state law, the
court reasoned that a business entity
lacks “the cognizant ability to expe-
rience emotions”* While not sur-
prising given the Eleventh Circuit
determination in Lampliter, the Os-
prey decision leaves no room for am-
biguity that in Georgia at least,
business entities have no feelings. ¢

Endnotes

! Osprey Cove Real Estate, LLC v. Tow-
erview Constr, LLC, 343 Ga. App. 436
(2017).

2 Barreca v. Nickolas, 683 N.W. 2d 111,
124 (III) (B) (Iowa 2004).

> Compare Osprey Cove, 343 Ga. App.
at 436; with Oglethorpe Power Co. v. Es-
tate of Forrister, 332 Ga. App. 693, 707-
12 (2015).

4134 8. Ct. 2751 (2014).

5 Id. at 2755; Dictionary Act of 1947,
Pub. L. No. 388-278, § 1, 61 Stat. 633,
633 (codified at 1 US.C. § 1 (2012)).

6 Oglethorpe Power, 332 Ga. App. at
707-12.

7 Standard v. Falstad, 334 Ga. App. 444
(2015). See Kaiser v. Tara Ford, Inc.,
248 Ga. App. 481,488 (2001) (defining
“extreme and outrageous” as “so ex-
treme in degree, as to go beyond all
possible bounds of decency, and to be
regarded as atrocious, and utterly in-
tolerable in a civilized society”).

8 Reid v. Waste Indus. USA, Inc., 345
Ga. App. 236, 243 (2018).

® 792 F2d 1036 (11th Cir. 1986).

10 Id. at 1038 n.2; Osprey Cove, 343
Ga. App. at 429.

1 Osprey Cove, 343 Ga. App. at 440.
12 1d. at 437.

B

" Id.

15 Id. at 436. Towerview alleged four-
teen separate causes of action, includ-
ing fraud and deceit, unjust
enrichment, breach of contract, and
intentional infliction of emotional
distress. Id.

16 1d.
17 Id. at 429.

18 See id. at 439-40; FDIC v. Hulsey,
22 E3d 1472 (10th Cir. 1994); HM
Hotel Props. v. Peerless Indem. Ins.
Co., 874 E.Supp.2d 850 (D. Ariz.
2012); TekDoc Serv., LLC v. 3i-In-
fotech, Inc., No. 09-6573 (MLC), 2012
WL 3560794 (D.N.]. Aug. 16, 2012);
Barreca v. Nickolas, 683 N.W.2d 111
(Towa 2004).

9 Osprey Cove, 343 Ga. App. at 440.
Note that the court did not decide
whether claims for the intentional or
negligent infliction of emotional dis-
tress might accrue to individual
members of a limited liability com-
pany because no such claims were
raised. Id.at 440 n.3.
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Trial & Mediation Academy Continues to
Train Leading Litigators

awyers from across the state
Lmade the annual trek to Call-

away Gardens for the Mel-
burne D. “Mac” McLendon Trial &
Mediation Academy from August 1-
4, 2018. This years edition was
shifted to the summer after being
snowed out in January.

The conference again kicked off
with a welcome reception for faculty
and students to gather informally on
Wednesday evening, before the sem-
inar commenced the next morning.

Students were guided through the
two-and-a-half day experience by a
distinguished faculty led by Chair
Carrie L. Christie, Rutherford &
Christie, Atlanta; GDLA Past Presi-
dent Jerry A. Buchanan of The
Buchanan Firm, Columbus; William
T. “Bill” Casey, Jr, Swift Currie
McGhee & Hiers, Atlanta; Anne D.
Gower, Gower Wooten & Darneille,
Atlanta; William D. “Billy” Harrison
of Mozley Finlayson & Loggins, At-
lanta; C. Bradford “Brad” Marsh of
Swift Currie McGhee & Hiers; and
GDLA President Matthew G. Moflett
of Gray Rust St. Amand Mofett &
Brieske, Atlanta; Jeffrey S. “Jeff”
Ward, Drew Eckl & Farnham,
Brunswick; and Richard H. “Dick”
Willis, Bowman and Brooke, Colum-
bia, S.C.

Four GDLA Platinum Sponsors
also participated: Tom Harper of
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BAY Mediation and Kay Thomp-
son of Miles Mediation comprised
a mediation panel along with Bill
Wright of Ringler, who offered in-
sights on structured settlements.
Maithilee Pathak of R&D Strategic
Solutions not only taught the por-
tion on voir dire, but also offered
tips on each aspect of a trial as the
seminar progressed.

Trial & Mediation Academy
employs a modified mock trial for-
mat to teach litigation skills. In ad-
vance of the seminar, students are
given a case to study and begin
preparing aspects of the trial. Fol-
lowing faculty instruction and
demonstrations, students dispersed
into breakout groups to work on
their skills from opening state-
ments to cross and direct examina-
tions to closing.

The first day concluded with a
reception and dinner, featuring a
keynote address on professional-
ism by Fulton State Court Judge
Susan B. Edlein. She joined the
group again on Friday to discuss
ethics.

Save the date for the next Acad-
emy set for August 7-10, 2019 at
Callaway. It is an exceptional learn-
ing opportunity not only for those
early in their careers, but also for ex-
perienced attorneys who find them-
selves needing to brush up on their
courtroom skills. Students could re-
peat the program each year and un-
doubtedly learn something new.
Even the faculty professes to gain
new trial tips and strategies every
time—and some have been teaching
for over 20 years. ¢



GEORGIA DEFENSE LAWYER

Pictured are: 1. Academy Chair Carrie Christie; 2. Camile

Hart, Mercedes Ordonez, Cheryl Tomlinson, Jordan Ray-

mond, and Virginia Josey; 3. Barret Kirbo; 4. Daveed Lift,

Jena Emory, Morgan Carrin, Tommy Johnson, and Trent

Edwards; 5. Faculty member Dick Willis; 6. Executive Di-

rector Jennifer Davis, faculty member Anne Gower, Fulton

State Court Judge Susan Edlein, and Academy Chair Carrie

Christie; 7. faculty member Matt Moffett 8. Academy Vice-

chair Brad Marsh; 9. Sam Weaver, faculty member Jerry

Buchanan, Spencer Brown, and Carter Weathington; 10.

Ross Bundschuh; 11. Ré»D’s Maithilee Pathak; 12. Garrett ;w
Murphy; 13. faculty member Jeff Ward; 14. Ringler’s Bill W T e =i
Wright, BAY's Tom Harper, and Miles’ Kay Thompson.
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GDLA Co-Sponsors Gate City/GABWA Judicial Reception

n an ongoing effort to promote diversity
Iwithin our association and the bar generally,

GDLA was again pleased to be among the
bar associations co-sponsoring the Annual Ju-
dicial Reception of the Gate City Bar Associa-
tion and Georgia Association of Black Women
Attorneys (GABWA). The event was held on
August 21, 2018, at King & Spalding in Atlanta.

Pictured enjoying the reception are: 1. Crystal
MCcElrath, Shontell Powell, and Court of Appeals
Judge Elizabeth Gobeil; 2. Eleventh Circuit Court
of Appeals Judge Britt Grant and GDLA Execu-
tive Director Jennifer Davis; 3. GDLA Past Pres-
ident Lynn Roberson with her husband, Fulton
Superior Court Judge Henry Newkirk, and
DeKalb State Court Judges Stacey Hydrick and
Janis Gordon; 4. Jay Doyle and Cobb Superior
Court Judge Rob Leonard; 5. Fulton Superior
Court Chief Judge Robert McBurney, Harold
Franklin, and Supreme Court Chief Justice
Harold Melton.
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GDLA held its 51st Annual Meeting at Hammock Beach
Resort in Palm Coast, Fla., Junel4-17, 2018

vents began on Thursday
Eevening with the Welcome,

Y’all Reception sponsored by
BAY Mediation & Arbitration. Fri-
day and Saturday mornings were
marked by continuing legal educa-
tion presentations as planned by Pro-
gram Chair and (President-Elect
Hall E. McKinley, III. Friday evening
was the Presidents Reception, hon-
oring outgoing President Sally Akins
for her service; it was sponsored by
Veritext. FORCON sponsored the
closing reception and dinner, which
was held on the Ocean Lawn over-
looking the Atlantic.

During the Business Meeting on
Saturday, a proposed amendment to
Bylaw Article VII, Section 2 passed.
It followed action taken at last year’s
Annual Meeting, during which the
membership approved a Bylaws
change to increase the number of
At-Large Board of Directors mem-
bers from three to no more than six.
The amendment corrects the quo-
rum requirements to comport with
the Board’s augmented size.

Next, GDLA members unani-
mously accepted the report of the
Nominating Committee electing
the 2018-2019 officers and Board of
Directors (see page 39). Hall E
McKinley, IIT of Drew Eckl & Farn-
ham in Atlanta took the reins as
GDLA President after he and the
officers were sworn-in by Fulton
State Court Judge Wes Tailor.

Also on Saturday, Past President
Jerry A. Buchanan of The Buchanan
Firm in Columbus received the sec-
ond GDLA Distinguished Service
Award. Outgoing President Sally
Akins also presented Jeffrey S.
“Teff” Ward with the President’s
Award. See page 39 for more details.

The following pages showcase
highlights from the conference.
Mark your calendar for the 52nd
GDLA Annual Meeting set for June
6-9, 2019 at the Ponte Vedra Inn &
Club in Ponte Vedra, Fla. ®
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Pictured at the Welcome, Y all! Opening Reception on Thursday evening, sponsored
by BAY Mediation & Arbitration Services (L-R): 1. President-Elect Hall McKinley,
Tom Sippel, John and Diane Campbell; 2. President Sally Akins, BAY’s Michaela and
Scott Young, and Robert Luskin; 3. Past Presidents Warner Fox, Ted Freeman, Jerry
Buchanan, and Bubba Hughes; 4. The gang’s all here from Macon; 5. Husband and wife
members Karen and Mike St. Amand with Natalie Wilkes; 6. Marty Levinson with his
wife, Cathi, and kids, Zach and Lexi (and baby Lucas, who was still in Mommy’s
tummy); 7. Scott Kerew (left) with Jim Hollis and his family—wife, Courtney, and
daughters, Mary and Anna.

WELCOME, Y’ALL!
OPENING RECEPTION

PARTICIPATING SPONSOR
BAY Mediation & Arbitration
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51st GDLA Annual Meeting: Welcome, Y’all! Reception

Photos from the Welcome, Y all Opening Reception on Thursday evening, continued from previous page. Pictured are (L-R): 1.
husband and wife members Catherine (left) and Cam (right) Bowman and their kids, Sarah and Hunter; 8. Joe Stephens with his
wife, Christina, and their children David and Anna Jane; 9. Bruce Edenfield and Past President Staten Bitting; 10. husband and
wife members Sam Hughes and Kim Roeder with Donovan Potter, Ann Cox Mandel and her husband, Daniel.

Congrats, officers!

GDLA President Hall McKinley is
pictured below and alongside his fel-
low officers during the photo shoot for
this magazines cover. From left to
right are Secretary George Hall, Pres-
ident-Elect Dave Nelson, President
McKinley, and Treasurer Jeff Ward.
(Photos by A.]. Neste Photography)
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51st GDLA Annual Meeting: Educational Program

34 « www.gdla.org « Fall 2018

1. Friday and Saturday mornings are reserved for the educational program-
ming, while GDLA’s Gold and Platinum Sponsors showcase their offerings in
the exhibit hall; 2. Jeff Ward led a mediation discussion that included panelists
Alycen Moss, Tracy O’Connell, Beth Boone, Henning Mediation’s Tony Del-
Campo, Miles Mediation’s Lynn Roberson and BAY Mediation’s Scott Young;
3. Special guest Brett Ross, a defense lawyer in Alabama, and Rimkus” Mike
Urban presented on autonomous cars (see article on page 14); 4. Marty Levin-
son; 5. Jim Hollis led a panel exploring the preservation of both evidence and
privilege during investigations, which featured 6. Ashley Broach, 7. Scott Kerew
and 8. Righton Johnson; 19. Candis Jones and Donovan Potter; 10. George
Hall and John Campbell; 11. Sean Hynes, Alycen Moss and Shane Keith.
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Separating fact

As one of the top forensic accounting firms in the state of Georgia, MDD regularly
provides litigation support services and expert witness testimony in courts, arbitrations
and mediations. All of the Atlanta partners are Certified Public Accountants, have testified
at trial and have years of experience working in the litigation arena.
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Class Action Certifications/Damages Intellectual Property/Patent Infringement
Construction Disputes Lost Profits

Divorce Matters Personal Injury/Wrongful Death

To learn more about our litigation expertise, please visit us at mdd.com or contact us today:

Dayne Grey, CPA | Partner | dgrey@mdd.com
Neal Cason, CPA, CFE | Partner | ncason@mdd.com
Travis Williams, cPA | Partner | twilliams@mdd.com

404.252.0085
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51st GDLA Annual Meeting: President’s Reception

PRESIDENT’S
RECEPTION

PARTICIPATING SPONSOR
Veritext
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Pictured at the President’s Reception on Friday evening, sponsored by Veritext are (L-
R unless otherwise noted): 1. Scott and Lauryn Masterson with Fulton State Court Judge
Wes Tailor, his wife, Jaime Theriot and son, Colt; 2. Tracie Macke and President Sally
Akins; 3. Matt and Lisa Higgins with Christina Jay and Jason Fisher; 4. Nicole Leet (center)
with Tom Towey (left) and John Woody of Veritext, the evening’s sponsor; 5. Incoming
President Hall McKinley congratulates outgoing President Sally Akins on her year of serv-
ice; 6. Robert Luskin with Jim Cook and his wife, Debbie.
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51st GDLA Annual Meeting: Business Meeting and CLE
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Pictured are during Saturday’s educational program and business meeting are (L-R): 1. Fulton State Court Judge Wes Tailor
(right) swears in the new officers—Secretary George Hall, Treasurer Jeff Ward, President-Elect Dave Nelson, and President
Hall McKinley; 2. Christina Jay, Hillary Shawkat and Judge Tailor (Christina once clerked for him); 3.Sean Hynes; 4. Jeff
Wasick (second from right) assembled a panel to discuss apportionment, including Sean Hynes, Nicole Leet, and Marty Levin-
son; 5. Incoming President Hall McKinley presents outgoing President Sally Akins with a gavel plaque and the traditional
mint julep cup; 6. Shane Keith and Judge Tailor entertain the crowd with a professionalism presentation; 7. Past President
Jerry Buchanan with DRI Secretary-Treasurer and GDLA member Douglas Burrell; 8. Mike Athans, Robert Luskin, and
Jamie Weston discussed the #MeToo movements impact on the defense bar; and 9. Nicole Leet.
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51st GDLA Annual Meeting: Awards Presentation

Jerry A. Buchanan (above left),
who served as GDLA President
from 2002-2003, was honored with
the inaugural GDLA Distinguished
Service Award during the 51st An-
nual Meeting at Hammock Beach
Resort on June 16, 2018. As Past

President Matt Moffett said,
“Leader, teacher, and mentor—
three words that describe our
friend, known to all as “Jerry B,
who is most deserving of GDLA's
highest award” He is still active at
our Board of Directors meetings
and has been on the faculty of Trial
& Mediation Academy for over 25
years. Matt continued, “Watching a
‘Buchanan examination’ there is
like watching an artist create a mas-
terpiece” Jerry practices at The
Buchanan Law Firm in Columbus.
He is pictured with outgoing Pres-
ident Sally Akins.

Jeffrey S. “Jeff” Ward (see photo at
right) was honored by President
Sally Akins with the President’s
Award for his dedication to the As-
sociation while serving three years
as editor-in-chief of this magazine,
Georgia Defense Lawyer. During

his tenure, GDLA was twice pre-
sented the Best Newsletter Award
for local and voluntary bars by the
State Bar of Georgia. Jeff practices
with Drew Eckl & Farnham in
Brunswick. ¢

2018-2019 OFFICERS AND BOARD OF DIRECTORS

OFFICERS

President
Hall E McKinley, III,
Drew Eckl & Farnham, Atlanta

President-Elect

David N. “Dave” Nelson,
Chambless Higdon Richardson
Katz & Griggs, Macon

Treasurer

Jeftrey S. “Jeft” Ward,
Drew Eckl & Farnham,
Brunswick

Secretary
George R. Hall,
Hull Barrett, Augusta

Executive Committee:
(includes the officers and three
most recent past presidents)

Immediate Past President:
Sarah B. “Sally” Akins,

Ellis Painter Ratterree &
Adams, Savannah

Past President 2016-2017:

Peter D. Muller, Goodman
McGuffey, Savannah

Past President 2015-2016:

Matthew G. Moffett,
Gray Rust St. Amand
Moffett & Brieske, Atlanta

VICE PRESIDENTS
James D. “Dart” Meadows,
Balch & Bingham, Atlanta

Pamela Lee, Swift Currie
McGhee & Hiers, Atlanta

William T. “Bill” Casey, Jr.,
Swift Currie
McGhee & Hiers, Atlanta

James S.V. Weston,
Trotter Jones, Augusta

DIRECTORS

Northern District
Ashley Rice (2019),
Waldon Adelman Castilla
Hiestand ¢ Prout, Atlanta

Martin A. “Marty” Levinson
(2020), Hawkins Parnell
Thackston & Young, Atlanta

Candis Jones (2021),
Lewis Brisbois
Bisgaard & Smith, Atlanta

Middle District

C. Jason Willcox (2019),
Moore Clarke

DuVall & Rodgers, Albany

Jason D. Lewis (2020),
Chambless Higdon Richardson
Katz & Griggs, Macon

Jason C. Logan (2021),
Constangy Brooks Smith ¢
Prophete, Macon

Southern District
M. Beth Boone (2019),
Hall Booth Smith, Brunswick

James W. “Jim” Purcell (2020),
Fulcher Hagler, Augusta

Tracie Grove Macke (2021),
Brennan Wasden & Painter,
Savannah

State-at-Large (one-year terms)
Daniel C. “Dan” Hoffman,
Young Thagard Hoffman

Smith & Lawrence, Valdosta

Zach Matthews, McMickle
Kurey & Branch, Alpharetta

Garret W. Meader
Drew Eckl & Farnham,
Brunswick

Erica L. Morton,
Swift Currie
McGhee & Hiers, Atlanta

Tracy O’Connell
Ellis Painter Ratterree ¢
Adams, Savannah

Joseph D. “Joe” Stephens,
Cowsert Heath, Athens
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51st GDLA Annual Meeting: Fun Sun

A R
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Friday and Saturday afternoons were spent enjoying fun in the sun and
the shade, thanks to bungalows by the pool and refreshments sponsored
by Collision Specialists and ESI. Pictured are (L-R): 1. Ann Cox Mandel,
her husband, Daniel, and their daughters, Ansley and Susanna; 2. Marty
Levinson and his daughter, Lexi, competed in the sandcastles tournament;
3. Elizabeth Stell with her son, Jackson, and husband, Seko Saydar; 5. Past
President Warner Fox and his wife, Pat; 5. Garret Meader; 6. Christy Horne
James and her husband, Baxter.
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7. Will Martin, Donovan Potter, and
Marty Levinson; 8. President Hall

McKinley (left) with Past President Matt POOLSIDE
Moffett and his wife, Diane; 9. Jeff Wa-

sick (kneeling) with his wife, Georganne, BUNGALOWS
and daughters, Kate, Claire and Phoebe;
10. Shane Keith with his kids, Landon | PARTICIPATING SPONSORS
and Tanner; 11. Pamela Lee, Candis Blision Speciall
Jones, ESI's Heather Slatton; Kim Roeder, ollision Specialists

and Collision Specialists’ Analiese Stopek;
12. Garret Meader’s daughters and friend jnd ESS
took the sandcastles top prize. e ——
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71020-26 Xray - Chest 43.00 10.03 11.81 17.12 33.45
71020-TC Xray - Chest 180.00 57,35 57.35 58.65 95.59
72125-26 CT Scan/Body 220.00 51.75 57.89 86.84 131.22
72125-TC CT Scan/Body 1386.00 126.47 126.47 202.35 347.60
72141-26 MRI - Spinal cord 315.00 TE21 79.99 99.99 184.23
72141-TC MRI - Spinal cord 2256.00 294.78 294,78 383.21 411.90

1| 73030-26 Diagnostic Radiology 40.00 8.15 10.60 14.84 29.68
73030-TC| Diagnostic Radiology 240.00 57.35 57.35 80.29 99.36 -
$6,256.00 $841.20 $868.79 $1,176.82 | $1,636.31 |[
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51st GDLA Annual Meeting:

Closing Reception and Dinner S ave t h (&
Datel

52nd

GDLA
Annual
Meeting

June 6-9,
2019

CLOSING RECEPTION

AND DINNER PONTE VEDRA

INN & CLUB

Ponte 1edra,
Florida

PARTICIPATING SPONSOR
FORCON International

Pictured at the Closing Reception
and Dinner on Saturday evening,
sponsored by FORCON are (L-R
unless otherwise noted): 1. Past Pres-
ident Jerry Buchanan, his wife, Car-
olyn, and their son, BG, with
Immediate Past President Sally
Akins; 2. Jim Purcell with his wife,
Annie (right), and their daughters,
Lydia (left) and Mary Helen; 3. Ash- g
ley Rice and Elizabeth Stell.
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Autonomous Vehicles

Continued from page 14

traffic and environmental condi-
tions, etc.). This is referred to as the
V2X (vehicle to everything). Dedi-
cated Short Range Communications
(DSRQ) is a radio-based communi-
cation device that would be installed
in vehicles to communicate their lo-
cation (via GPS coordinate), speed,
and heading. This would allow other
vehicles to slow down prior to a traf-
fic backup, allow emergency vehicles
to communicate to oncoming traffic
to stop, provide traffic signals to on-
coming traffic or even provide
warning that “you aren’t making this
green, you may as well start slowing
down?” One of the benefits of the
DSRC radios is their relative cost.
When compared to lidar and radar
systems, DSRC radios are very
budget-friendly, at a few hundred
dollars. The fall back is, if they aren’t
used en masse, their benefit is min-
imal.

Infrastructure radios require
government spending, a fact that has
killed the dream of transmitting in-
frastructure data many times before.
Currently, GM has been the only
OEM willing to make that invest-
ment of Vehicle to Vehicle (V2V)
communication by making DSRC
radios standard in their 2017 Cadil-
lac CTS. This should reduce the
number of CTS-on-CTS collisions
from nearly zero to virtually zero.
We should commend GM for taking
the risk and being the first to market
with a standard DSRC radio in-
stalled in their vehicles. If the rest of
the OEMs decide to take the chance
and install DSRC radios in their ve-
hicles, the benefits should be notice-
able once the equipped vehicles
reach about 20 percent of the on-
road vehicle population, even with-
out the accompanying investment in
infrastructure.

Before we reach our au-
tonomous utopia, where all vehicles
are autonomous and vehicle colli-
sions are treated like airplane colli-
sions due to their rarity, how do we
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deal with autonomous or semi-au-
tonomous vehicles that are involved
in crashes now? In Michigan, the
traffic crash reports now have line
items for “Automation System Level
in Vehicle” and if the “Automation
System Level Engaged at Time of
Crash?” Since Michigan is one of the
states that allows vehicles to drive
autonomously, the changes to their
crash report was a necessity. Unfor-
tunately, there is no other entry for
which system was active. If the vehi-
cle was a Level 4 or 5 and being
tested, there wouldn't be a question.
The presumption would be: if it was
autonomously driving, all systems
were active. What about a level 2 ve-
hicle which may be equipped with a
mixed bag of systems? Just to say it
was a level 2 vehicle and the system
was ‘active at time of the collision’ is
not sufficient. Knowing whether the
lane keeping system was active
would not necessarily play a part in
a pedestrian collision. So the first
point would be to document the
level of autonomy and which sys-
tems were in play in the vehicle.

The Uber collision in Arizona
earlier this year has shone a spotlight
on the testing of autonomous vehi-
cles. According to a preliminary re-
port issued by the National
Transportation  Safety  Board
(NTSB), the facts of the collision are
as follows. A pedestrian, dressed in
dark clothing, was pushing a bicycle
that did not have a front head lamp
or side, front, or rear reflectors, in an
area where signs were posted for
pedestrians to use a crosswalk north
of where the accident occurred. The
pedestrian did not look in the direc-
tion of the vehicle until just before
she was struck and her toxicology
tested positive for methampheta-
mine and marijuana.

The Uber vehicle was a 2017
Volvo XC90 that was equipped, by
Uber, with a developmental self-dri-
ving system consisting of forward
and side-facing cameras, radars,
lidar, and navigation sensors. The
Volvo was equipped, by Volvo, with
a collision avoidance function with
automatic emergency braking

(AEB), driver alertness detection,
and road sign information. The
Volvo systems were disabled when
the test vehicle was operated in com-
puter (self-driving) mode.

The self-driving system first
picked up the pedestrian with the
radar and lidar systems 6 seconds
before the accident (an eternity in
accident reconstruction timing).
The classification of the pedestrian
was varied within those last 6 sec-
onds, from unknown to vehicle to
bicycle. At 1.3 seconds before the
collision, the system determined
emergency braking was needed to
mitigate a collision (Side note: 1.3
seconds wasn't enough time for the
Volvo to stop from 43 mph). Uber
emergency braking maneuvers were
not enabled in self-driving mode to
reduce the potential for erratic be-
havior, possibly due to false posi-
tives. The vehicle operator was relied
on to intervene and take action,
though the system was not designed
to alert the driver. A video of the
driver leading up to the collision
showed she was looking down for
several seconds prior to the colli-
sion.

Without drawing any conclu-
sions from the NTSB report, I would
like to ask you, the reader, how
much of the above information you
knew prior to reading it. My per-
sonal recollection of the news cov-
erage was: “Pedestrian was struck by
Autonomous Vehicle,” followed by
“Uber is putting its Autonomous
Vehicle Testing on Hold in Arizona,”
and the “Arizona governor catching
heat for allowing these vehicles to be
tested on public roads”” The self-dri-
ving car was demonized, and Uber
was blamed for allowing these sys-
tems on the road without proper
oversight, and before the technology
was ready. What wasn't shown on
the news, at least none that I've seen
or read, was that the system worked
better than any human would have
at noticing the pedestrian as a po-
tential hazard (six seconds prior),
and the system(s) that may have
avoided or mitigated the collision
was deactivated.
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A discussion regarding au-
tonomous vehicles with my mother
(a very non-technical person who
not only still has a VCR, but one
that still flashes 12:00) proved my
point that the fear of robot cars is
in part due to the information
given to the public without knowl-
edge of the cause. 'm not asserting
autonomous vehicles are perfect;
collisions with autonomous vehi-
cles will still occur. The question is,
‘how much better will they need to
be than us, before we embrace the
autonomous vehicle?’

Tesla has boasted about a 40
percent reduction in airbag de-
ploying collisions in its vehicles
since the introduction of its autopi-
lot systems. The Tesla statistic is
challenged for its accuracy and the
conditions that come with that
number. I would argue though,
that despite whatever that number
is, it can only be a positive number.
When used properly, with an atten-
tive driver behind the wheel, these
systems are either a) as good as the

fallback human driver or b) better
than the human driver and take
over to avoid collisions when
needed. The reason why some of
these collisions still occur is that
the driver becomes comfortable
with the vehicle taking over and
disengages himself from the vehi-
cle, relying only on the imperfect
system to cover all scenarios.
While this may be sufficient 99.9
percent of the time, it’s that last 0.1
percent, when a trailer is parked
across your path, a pedestrian darts
out across the road, or new road
conditions call for intervention,
where collisions occur. I can’t help
but notice the similarities between
the Uber case (Level 4) and many
Tesla (Level 2) crashes. In both sce-
narios, the back-up system was dis-
abled. In the level 4 vehicle, the
AEB was disabled. In some of these
Tesla cases, it was the human
driver that unplugged himself from
the driving task at hand and failed
to take over when needed. One
could argue that the Uber driver

was also unplugged from her over-
seer task, which I would agree with.
However, I also would question
whether the Uber collision would
have been avoided even with an at-
tentive driver. A dark-clothed
pedestrian pushing a bicycle with no
reflectors, in a 45 mph speed limit
area, at night, in an area unexpected
to have a pedestrian, is a trouble-
some combination for even an alert
driver to avoid a collision. ¢

Mike Urban is a mechanical engineer
with Rimkus Consulting Group, a
GDLA Platinum Sponsor. He has
more than 12 years’ experience in au-
tomotive design, development, testing
and evaluation of mechanical and
structural automotive systems and
forensic evaluation of vehicular colli-
sions and product and material fail-
ures. Mr. Urban's forensic experience
includes vehicle accident reconstruc-
tion for passenger and commercial
vehicles, vehicle component failure
analysis and insurance fraud/consis-
tency evaluations.

LEGAL !ﬁg

TECHNOLOGY SERVICES

www.LTSAtlanta.com

* Video
Depositions

* Trial Presentation

* Graphics &

We Also
Schedule
Court
Reporters!

(770) 554-1633

ALL THINGS

PERCENT

85% OF HUMAN KNOWLEDGE
IS ABSORBED THROUGH THE
USE OF SIGHT.

& &1 LET US HELP

. YOU

Ay »

=% YOUR CASE

Fall 2018 « www.gdla.org « 45



GEORGIA DEFENSE LAWYER

A View from the Mediator
Continued from page 16

uglier the longer they go on.

As previously mentioned, cer-
tain types of cases also present cir-
cumstances where confidentiality
is a critical element for considera-
tion. Many cases involving sexual
assault have plaintiffs very inter-
ested in maintaining their privacy.
I also handled several cases where
plaintiffs were suing some em-
ployer or insurance company for
revealing their HIV status to some-
one who was not supposed to learn
of it. In that circumstance, the mere
filing of the lawsuit (or at least try-
ing the case in a public courtroom)
defeats the very purpose for the
suit.

Mediation can also be used to
resolve cases after a verdict. The
parties may be concerned about
error in the trial and the delay and
expense of appeals and be willing

Caselleet

then to compromise on the verdict.
The winning party may be willing
to accept less than the verdict
amount if she realizes she may have
difficulty holding onto the result
through an appeal. The losing party
may be willing to pay more now
that he knows his defense was not
persuasive to the jury.

3. Selection of the mediator
may be critical

From my experience as a litiga-
tor, a great mediator is one who
knows the area of law involved so
significant time is not wasted ex-
plaining the legal issues in the case.
It also helps when one lawyer or
the other is trying to make an ar-
gument that is really not supported
by legal authority. If the mediator is
one who is well known as an expert
in that field, the mediator can be
more effective in explaining why
the argument is weak.

A great mediator also keeps
abreast of verdicts and legal develop-

Case chronology
software for building
stronger cases

CaseFleet empowers litigators to

build winning cases with tools for

reviewing evidence, organizing

facts, and identifying trends.
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ments in the relevant jurisdiction so
she can effectively engage the parties
and lawyers in “reality testing””

A great mediator also under-
stands the importance of empathy
for the parties and their counsel,
particularly the lay plaintiff. For
everyone in the mediation, except
for the plaintiff, the process is part of
doing business. For the plaintiff it is
very personal. The mediation may
be his only opportunity to be heard
and have his day in court. Thus, the
mediator must clearly communicate
to the plaintiff that he is being heard
and understood. The mediator must
also be scrupulously fair-minded. If
either party feels the mediator is bi-
ased against them, the case will be
much more difficult to resolve.

4. Make sure all people needed to
resolve the case are present

There is nothing more aggravating
than finding out half-way through
the mediation that the plaintiff will
not agree to anything until her confi-
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dant on the phone tells her it is ac-
ceptable. The one on the phone
knows little about the case, has
heard nothing of what has been
shared during the mediation, and
has opinions about the value of the
case based upon little but supposi-
tion.

I have had counsel advise me
ahead of time that they are having
difficulty getting their client to ac-
cept their assessment of the case. A
good mediator can help lawyers
with that issue by backing up the
lawyer in the presence of their
client, which can go a long way to-
ward getting the client on board.

5. Mediation has resolved
cases I thought had no
chance of settlement

There is something about the
process that brings people together
toward resolution. As a litigator I
had several cases settle which I was
sure had no chance of settlement.
And T have seen that same phe-
nomenon at work as a mediator.

6. Mediation permits resolution
in ways not available in a civil trial

Usually, civil trials come down
to an award of money damages (or
not, as the case may be), but no
other awards are usually available.
But in a private mediation, the par-
ties may seek or propose offers in-
volving more than money.
Sometimes an apology may assist
in reaching resolution. Sometimes
the issue of confidentiality makes
the difference. In employment
cases, the issues of continued em-
ployment or letters of recommen-
dation may be included, or
requirements for particular train-
ing made mandatory. In premises
security cases, the issue of the
breaking of the lease may be in-
cluded in resolution.

Even if dealing only with the
payment of money, trial verdicts
just permit one lump sum award.
When dealing with ongoing lost in-
come or medical bills or injuries to
a child, structured settlements can
be particularly helpful in reaching

areasonable resolution that insures
funds cannot be depleted before the
need for them is past.

7. Prepare thoroughly
for mediation

The most important item of
preparation may be to adequately
prepare your client so that they un-
derstand the process and either
participate in a manner helpful to
resolution, or at least, do nothing
to sabotage the process.

You need to be the most pre-
pared person in the room. Nothing
brings the process to a halt faster
than a lawyer making an important
argument which she cannot back
up with citation to a deposition or
report or with case law support.

Mediators and litigators differ on
whether and when to present the
other side with impeachment mate-
rial. As an advocate, sometimes I
would confront the plaintiff with
the damaging information during
the opening session. Other times I
provided the information to the
mediator and trusted him with pre-
senting it to the plaintiff in the most
effective manner. As a mediator I
have had lawyers do it both ways.

8. Timely share all relevant
discovery information

If you want the other side to give
consideration to information in
their evaluation of the case for me-
diation, you and your client need
to have provided the information
to the other side with sufficient
time for that information to be
duly considered. This can be par-
ticularly difficult when a plaintiff
presents new medical bills or diag-
noses at the mediation, not fully ap-
preciating that the case has been
round tabled at the home office and
a full evaluation made without con-
sideration of this unknown infor-
mation, and the home office does
not reassess in real time. Some-
times the better practice when this
happens is to propose a recess for a
few weeks until the new informa-
tion can be duly considered and
new settlement authority obtained.

9. Be patient

Both plaintifts and defendants
can become impatient when they
perceive the process as taking too
long. This impatience almost al-
ways involves the belief that the
mediator is taking too long in the
other room. Trust your mediator to
know how much time she needs to
spend explaining the issues to the
other side. My perception is that
lay plaintiffs take time to come to
the realization they will not be tak-
ing home a check as large as they
had hoped at the beginning of the
day. Let them take the time they
need to come to terms with that
fact or your case will never settle.

10. Be flexible

Be willing to hear the other
side’s arguments and respond
thoughtfully. Be ready to consider
and to propose alternative benefits
to reach a resolution, such as an
apology, a change in company poli-
cies and procedures, resolution of
employment issues, breaking a
lease without penalty, or adding se-
curity to the property.

I have had several cases, both as a
litigator and as a mediator, where the
case has been resolved with the use
of a mediator’s proposal. Be open to
the use of brackets if it appears doing
so may break a log jam. &

Prior to joining Miles Mediation in Sep-
tember of 2015, Lynn M. Roberson prac-
ticed litigation for over 35 years,
particularly in the areas of premises lia-
bility for violent crime, other premises li-
ability, pharmacy liability, automobile/
truck accident cases, products liability,
malicious prosecution, and other per-
sonal injury law, as well as insurance
coverage matters. Ms. Roberson com-
pleted over 80 jury trials in these areas
as well as over 35 appeals. Ms. Roberson
is a past president of the Georgia De-
fense Lawyers Association as well as the
Atlanta Bar Association. She also
served as Chair of DRI's section on Trial
Tactics. She also has served as the
GDLAS State Representative to DRI.
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Opening Statements in Mediation

Continued from page 18

may actually learn from your opponent that your client’s
own evaluation is off the mark. All of these are good rea-
sons to participate, fully, in the advantages provided by an
opening statement in mediation.

If, for any reason, you are denied the right to make or
hear an opening statement, be sure to spend extra time
briefing the mediator on the case. Mediators learn a lot
from hearing the openings and observing the parties dur-
ing those openings. Your preparation of the mediator
should provide what the absence of an opening statement
omits.

In summary—Don’t waste your shot! ¢

Terrence Lee Croft is a founding member of the National
Academy of Distinguished Neutrals (NADN), of which the
Georgia Academy of Mediators and Arbitrators (GAMA)
is a chapter. GAMA is a GDLA Platinum Sponsor. Mr.
Croft is a full-time mediator and arbitrator with JAMS,
and has resolved more than 3,500 disputes. He was named
a Georgia Super Lawyer (Arbitration, Mediation & Civil
Litigation) and Atlanta Arbitration Lawyer of the Year
2018 by Best Lawyers in America.
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Possible vs. Probable
Continued from page 20

d. The expert has reliably applied
the principles and methods to
the facts of the case.

It should be immediately appar-
ent that ASTM E2713’s section
7.2.2.1 description is strikingly
similar to Rule 702. This is deliber-
ate and highlights the fundamental
importance of the tests the Rule
codifies for the trier of fact to apply
to an expert’s work. When that ex-
pert is an engineer, the opinions of-
fered as testimony will fall within
the confines of one, or more, of the
engineering disciplines. Points a)
through d), then, refer primarily to
engineering knowledge, principles,
methods, and data and as such, a
forensic engineer must be certain
the conclusions he or she draws
from an investigation rest on a
sound engineering basis that has
relevance to the trier of fact. If they
do not, it is quite possible the engi-
neer will be excluded, in whole or
part, from providing testimony in
the matter.

Armed now with a general un-
derstanding of what engineering
certainty is, the question of how
one can strive to achieve it is open
for discussion. The surest means of
creating a foundation of certainty
in forensic investigations is to con-
duct each one from its start by fol-
lowing the scientific method.
Having existed as a defined concept
in one form or another for hun-
dreds of years, it is the collection of
empirical processes that dictate
how science-based inquiries are
conducted. As defined by the Na-
tional Fire Protection Association’,
the scientific method is:

The systematic pursuit of
knowledge involving the recog-
nition and definition of a prob-
lem; the collection of data
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through observation and ex-
perimentation; analysis of the
data; the formulation, evalua-
tion and testing of hypotheses;
and, where possible, the selec-
tion of a final hypothesis.

The astute lawyer will have no-
ticed that Rule 702 is very similar
to the above definition. It is clear,
then, that the foundation of the
Rule is the scientific method and
engineering certainty can follow
from adhering to the method.

¢ —

Wasted time and
resources, client
confusion, and an
inability of the work
performed to assist
the trier of fact are
all possible outcomes
of a poorly defined
problem.

Recognition and definition of a
problem: This is the foundation for
all successive work in an investiga-
tion and, as such, its importance can-
not be understated. Inappropriately
defining the problem to be investi-
gated can lead to a misunderstanding
on the engineer’s part of the techni-
cal issues in a matter. Wasted time
and resources, client confusion,
and an inability of the work per-
formed to assist the trier of fact are
all possible outcomes of a poorly
defined problem. The last of these
could lead to the engineer’s testi-
mony being excluded due to lack of
relevance. It is critical, therefore,

for the engineer to confer with the
client to obtain as much back-
ground information as possible:
court complaint, witness state-
ments, answers to interrogatories,
maintenance records, and photo-
graphs and video are just some of
the materials that can be useful.
One example is an issue that
arises from time to time in bicycle
and motorcycle loss-of-control
cases. An initial conversation with
the client may lead the engineer to
define the problem as being how a
component on the vehicle failed.
After receiving more materials
from the client, including the rider’s
medical records, the engineer is
alerted to the rider’s having suffered
a medical event, such as a heart at-
tack, at the time of the accident. The
problem thus expands to include
consideration of whether the com-
ponent failure caused the loss of
control or was a result of the acci-
dent that occurred due to the loss of
control. Contrastingly, the problem
could become more focused. For
example, the initial stages of inves-
tigation into a fire at a propane fill-
ing station will certainly be dictated
by the generally stated problem of
determining how the fire started.
As the investigation proceeds,
though, the problem to be solved
will often be refined into a narrower
inquiry such as how the perform-
ance of a specific component may
have contributed to the fire.
Collection of data through ob-
servation and experimentation;
analysis of the data: In the context
of a forensic engineering investiga-
tion, “data” can pragmatically be
replaced by “information’ without
diminishing the spirit of the state-
ments. What information should
the engineer collect and how
should it be analyzed? A well-de-
fined problem in combination with
education, training, and experience
are all tools that can help guide the
engineer as to the “whats” and
“hows” of information collection.”
Continued on page 52
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But as was discussed, problem defi-
nitions can evolve so just as these
tools can be helpful they can also
blind the engineer to information
that may prove to be useful even if
its value wasn’t immediately appar-
ent earlier in the investigation. The
solution, then, to ensure one can
achieve engineering certainty must
be to collect everything, right? In
theory, yes, but in practice that
often just isn't possible. Access may
be denied to some information. It
may not be safe to collect and/or
transport certain physical informa-
tion.! Some information, mainte-
nance records for example, may not
exist. However, there is an almost
unlimited capacity for taking pho-
tos and video, making sketches, and
taking notes and measurements.
Ultimately, the engineer’s analyses
depend on having information to
analyze so the more complete the
information set, the more certain
can the engineer be about the re-
sults of the investigation.

The task of analyzing the col-
lected information takes on multi-
ple meanings. The engineer must
not only be concerned that the ap-
plication of engineering methods
and principles to the information is
technically sound and the rate of
error contained in the results does
not render them useless in drawing
conclusions but also that the infor-
mation itself is valid. ASTM Stan-
dard E678-07(2013) Standard
Practice for Evaluation of Scientific
or Technical Data establishes
guidelines the forensic engineer
can follow, in conjunction with his
or her education, training, and ex-
perience, to assess the relative va-
lidity of the collected information.
This aids the engineer in under-
standing the inherent error in any
analysis’ performed on any of the
information.

Formulation, evaluation and
testing of hypotheses: At this junc-
ture, even though the forensic en-
gineer has diligently defined a
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problem and collected and analyzed
all the available information, there
is still plenty of opportunity to com-
plete the investigation without
achieving a reasonable degree of en-
gineering certainty. In developing
hypotheses an engineer interprets
the analysis results and uses rea-
soning to make logical connections
that provide possible answers to the
problem. The hypotheses are then
tested'® to understand if they re-
main viable considering the test re-
sults. These steps are fraught with
the dangers of misinterpretation,
confirmation bias, and untrue
and/or unsound logic in the rea-
soning process. It also happens fre-
quently enough that insufficient
information is available to be able
to arrive at a single, definitive an-
swer to the problem. Further eval-
uation and testing of the multiple
possible hypotheses, if appropriate,
then seeks to establish the relative
likelihood of each. Fortunately, the
forensic engineer has one final tool
available to help the work achieve
engineering certainty: the technical
review. It is performed by another
engineer or suitably knowledgeable
individual who carefully examines
the investigating engineer’s work
for technical merit. The reviewer
should have access to all the infor-
mation available to the investigator.
When conducted properly without
bias or interest in the outcome the
technical review gives the forensic
engineer the ability to reliably de-
clare that the opinions derived
from the investigation are held to a
reasonable degree of engineering
certainty, thereby elevating them
from possible to probable. ¢

Matthew Wagenhofer, Ph.D., PE. is
a forensic engineer with GDLA Plat-
inum Sponsor FORCON. He has
over 20 years of experience conduct-
ing and participating in investiga-
tions encompassing a broad range of
topics under the umbrella of me-
chanical engineering and materials

performance accidents and failures.
His expertise includes determining
the role that materials and mechan-
ical components play in such multi-
disciplinary  events as fires,
explosions, product failures, transporta-
tion accidents, business interruption
losses, and personal injury and loss
of life incidents. He is a member of
the National Association of Fire In-
vestigators, the National Society of
Professional Engineers.

Endnotes

! https://www.nafe.org/membership,
accessed 7/23/18.

2 ASTM Standard E2713-11 Standard
Guide to Forensic Engineering,
§7.2.1.1.

> ASTM Standard E2713-11 Standard
Guide to Forensic Engineering,
§7.2.2.1.

* Federal Rules of Evidence, 2018 Edi-
tion, ISBN 978-1640020214

® Rule 702 also allows the expert to pos-
sess technical or other specialized
knowledge. These were omitted above
for ease of presentation.

¢ NFPA 921 Guide for Fire and Explo-
sion Investigations 2017 Edition,
§3.3.160.

7 NFPA 921 and ASTM E1188-11(2017)
Standard Practice for Collection and
Preservation of Information and Phys-
ical Items by a Technical Investigator
provide guidance on the collection of
information and evidence.

This is a particularly acute issue with
lithium-ion battery failures as there
currently is no reliable, commercially
available technology to ensure that a
damaged or failed LiB presents little to
no risk of entering thermal runaway
during transportation or storage.

° NFPA 921 and ASTM E860-07
(2013)e2 Standard Practice for Exam-
ining and Preparing Items That Are or
May Become Involved in Criminal or
Civil Litigation both establish guide-
lines for performing laboratory analy-
ses on physical evidence.

Hypothesis testing takes on various
forms depending on the needs of the
matter. Often physical tests of exem-
plars, or even subject evidence, are
performed in controlled settings. In
some cases, for example due to the un-
availability of physical items, other
testing methods such as computa-
tional modeling can be employed.
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Appellate Case Law
Continued from page 22

limitation for personal injury ac-
tions. The trial court granted the
hospital’s motion. Thomas filed an
application for interlocutory ap-
peal, that was granted. The Court
of Appeals reversed the trial court.
The hospital sought a writ of cer-
tiorari and the Supreme Court
granted the writ.

In its decision, the Court relied
on the statutory language in Fed-
eral Rule of Civil Procedure 15,
federal trial and circuit court opin-
ions, and similar statutes in other
states. Comparing these sources to
O.C.G.A. § 9-11-15 and the deci-
sion of the U.S. Supreme Court in,
Mayle v. Felix, 545 U.S. 644, 662
(2005), the Georgia Supreme
Court found that three key words
in the statute were critical in their
analysis. Those words are: “con-
duct, transition, or occurrence.”
The Court further stated it would
“examine whether the factual alle-
gations in Thomas’ original com-
plaint and in the new claims were
close in time, place, and subject
matter, and involve events leading
up to the same injury, such that
there was but a single ‘episode-in-
suit?” From this, the Court stated,
“The United States Supreme Court
has recognized that, in a case
‘where there was but one episode-
in-suit, and no ‘separate episodes’
at a ‘different time and place,” an
‘amendment related back, and
therefore avoided a statute of limi-
tations bar, even though the
amendment invoked a legal theory
not suggested by the original com-
plaint and relied on facts not orig-
inally asserted.” Tenant, at 91.
From the facts of the case and the
analysis above, the Court con-
cluded that the second amended
complaint related back to the date
of the original complaint, and thus
was not barred by the statute of
limitations.
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ABATEMENT AND
REVIVAL AND WRONGFUL
DEATH DAMAGES

Bibbs et al. v. Toyota Motor Cor-
poration et al., 304 Ga. 68 (2018)
Blackwell, J. All the Justices concur.

Husband’s spouse was injured in
a motor vehicle accident that left
her in a comatose state. Her hus-
band sued Toyota alleging a prod-
uct defect. The case was tried with
a high/low agreement and the jury
found for husband Bibbs. Plaintift
husband released Toyota from all
personal injuries. Some 20 years
later the wife passed away. The
family filed a wrongful death law-
suit against Toyota, seeking wrong-
ful death damages. The Federal
District Court, Northern District,
Richard W. Story, J., certified ques-
tions to the Supreme Court: (1)
“Under Georgia law, are the dam-
ages that may be recovered in a
wrongful death action brought by
survivors of a decedent limited by
a settlement entered into by the
decedent’s guardian in a previous
personal injury suit settling all
claims that were or could have
been asserted in that suit?” (2) “If
the answer is yes, what compo-
nents of wrongful death damages
are barred?” The Supreme Court,
Blackwell, J., held that the wrongful
death damages were limited by the
settlement of the personal injury
claim and no economic damages
could be recovered in wrongful
death action, but noneconomic
damages might be recoverable.

The Court began by setting forth
the history of the common law and
case law. Given those rules, the
Court summed that a “wrongful
death claim is wholly derivative of
Bibbs’s personal injury claim,” and
a family “can only recover those
damages that the [decedent] her-
self could have recovered if she had
asserted the claim herself” It then
found that it is “undisputed that
the husband fully settled her per-

sonal injury claim (though not her
wrongful death claim) and released
Toyota from all damages that she
incurred as a result of the car acci-
dent” Noting that this raises the
question: Could Bibbs again re-
cover the “full value” of her life as
measured from the date of her in-
jury. The Court held, “We think
not”(emphasis added). The Court’s
reasoning was: Bibbs could not
again recover the full value of her
life as measured from the date of
her injury. That is, the result of the
settlement in her personal injury
suit made her whole, so she could
not recover economic and non-
economic damages flowing from
her disability. To hold otherwise
would be to allow impermissible
double recovery.

Answering the second ques-
tion—what components of wrong-
ful death damages are barred—the
Court concluded that the compo-
nents of wrongful death damages
that were barred were those that
were recovered or recoverable in
the fully-settled personal injury ac-
tion. The full measure of Bibbs’s
economic damages was recover-
able at the time of her personal in-
jury case, and so, there were no
economic damages left to recover
in the wrongful death suit. As to
non-economic damages, the Court
declined to find that Ms. Bibbs’s life
in a coma had zero monetary
value. As the Court stated, “Put
simply, we cannot say that Bibbs’s
life in a coma had zero monetary
value” As such, a jury may find
that a person in a permanent coma
might still have some “vestiges of
consciousness or inner life” The
Court then found that simply
being alive in a coma could com-
fort and hope to her family. From
that reasoning, the Court placed
those damages back to the federal
court, stating, “Whatever the resid-
ual value, if any, of Bibbs’s life to
her while she was in a coma, this
question is properly litigated in the
district court” @
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