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PRESIDENT’S
MESSAGE

Mel Haas is the Office Head
for the Macon office of
Constangy, Brooks & Smith, LLP. He focuses his practice on
labor and employment law, representing management
exclusively, in such areas as labor relations counseling,
contract negotiations, union campaigns and avoidance,
NLRB litigation, wage and hour and employment advice,
and mergers and acquisitions.

On behalf of the membership, [ want to thank all of the authors for the articles contributed
to this year's Law Journal. The articles continue to represent excellent analysis of timely topics
of interest to the membership and the trial bar in general, as well as to the judges.

The fact that members are willing to give of their time and expertise each year to create a
quality publication like the Law Journal is an obvious example of the value of membership and
participation.

I also want to thank Kirby Mason for editing the Law Journal. It is not an easy task to recruit
authors, ensure timely submittals, coordinate publication and edit the product but Kirby, as
anticipated, has done an outstanding job, and I think you will be pleased with the final product.

I want to also recognize Jennifer Davis, our Executive Director, for her work in connec-
tion with this Law Journal and the many other matters she handles in such an excellent fashion
on behalf of the Association.

The result of the effort of all of those involved no doubt will be a more informed and enjoya-
ble practice in the future and the furtherance of professionalism for all of our benefit.

For the defense,

W. Melvin Haas, 111
GDLA President
Constangy, Brooks & Smith, LLP
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The GDLA Law Journal would not exist without the commitment
and effort of the Contributors: Ed Stabell, III and Britton White —
Brennan, Harris & Rominger, LLP; Dart Meadows — Balch & Bing-
ham, LLP; Alexander (“Alec”) Galloway, Il and Tammi L. Brown —
Moore, Ingram, Johnson & Steele, LLP; Dennis Keene — Hunter-
Maclean; Clay Robertson — McLain & Merritt; W. Melvin Haas, II1,
William M. Clifton, III, W. Jonathan Martin, II, Alyssa Peters Mor-
ris — Brooks & Smith, LLP; Eric J. Frisch and Douglas W. Smith —
Carlock Copeland; Todd C. Alley — Hawkins, Parnell, Thackston &
Kirby Mason is a partner in the | Young, LLP; and Stephanie Collings Patel. I thank each of them for
firm of HunterMaclean. An expe-| oo oroysly volunteering their time and talent to research and draft

rienced defense litigator, she rep- . .
resents individuals and businesses the fOHOWlng articles.

in disputes involving employment

issues,  medical malpractice | 1 55100176 to them and to you for the liberties I took in editing the
claims, premises liability, real

estate, and contract claims. articles. I learned that our common practice often deviates from the

Georgia Defense Lawyers Association

Blue Book formalities and I elected, on occasion, to depart from the
prescribed method where I thought it would prevent distraction and aid comprehension. The
errors you find, therefore, are mine.

My gratitude extends to Kim Jameson, my assistant of 17 years. She was responsible for put-
ting the Law Journal into the proper format, and was required to use new computer software
without any formal training or guidance. I am fortunate that she accepted the challenge.

My thanks to Allan Galis, a valuable addition to Hunter Maclean. His keen eye and attention to
detail improved the final product.

I hope that each of you has had the pleasure of meeting Jennifer Davis, our wonderful Execu-
tive Director. She is a delight to work with, and is to be applauded for making all of the finish-
ing touches needed for publication and distribution.

As always, the Board of Directors continues to seek ways to make the Georgia Defense Law-
yers Association meaningful to the membership. I hope that this year’s Law Journal includes
articles that are both informative and useful in your practice.

For the defense,

“Hm{;—% Maser,

Kirby G. Mason
Editor, GDLA Law Journal
HunterMaclean
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CURRENT STATUS OF APPORTIONMENT IN GEORGIA:

AS MANY QUESTIONS AS ANSWERS
By Ed Stabell, IIT and Britton White

Edward R. Stabell, III is a
partner with Brennan, Harris
& Rominger LLP in Savan-
nah, GA. For the past twenty
years, he has represented
clients throughout the State
of Georgia in the areas of
insurance defense, transporta-
tion, construction, profes-
sional malpractice, coverage,
bad faith, and complex com-
mercial and bankruptcy liti-
gation. He is a graduate of
the Walter F. Georgia School
of Law, Mercer University,
where he was a Member of the Mercer Law Review.

He is the current Chairman of the Automobile Law Commit-
tee and past Chairman of the Transportation Law Committee
of the GDLA. He is also a Member of the Defense Research
Institute and was invited to be a Member of the Claims and
Litigation Management Alliance (CLMA) and the Profes-
sional Liability Defense Federation. He has given lectures
and seminars on insurance coverage, bad faith and defense
law to members of Savannah Bar Association, the CLMA,
and other insurance industry groups.

Britton G. White is an
| associate at Brennan,
s Harris & Rominger, LLP
in Savannah. He is a
graduate of the Universi-
ty of Georgia School of
. Law. Mr. White practic-
es primarily in the areas
of insurance defense and
civil litigation.

I. INTRODUCTION

The passage of Senate Bill 3 in 2005 ushered
in significant changes to the tort system in
Georgia.' Notably, the amendments to
0.C.G.A. §§ 51-12-31 and 51-12-33 created a
new scheme of apportionment of fault and
abolished joint and several liability among co-
defendants.” They also established a new con-
cept of apportioning fault to nonparties.> Prior
to the 2005 amendments, O.C.G.A § 51-12-31
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read as follows:

Except as provided in Code Section
51-12-33, where an action is brought
jointly against several trespassers,
the plaintiff may recover damage for
the greatest injury done by any of the
defendants against all of them. In its
verdict, the jury may specify the par-
ticular damages to be recovered of
each defendant. Judgment in such a
case must be entered severally.”

In addition, the relevant portions of the pre-
2005 version of O.C.G.A. § 51-12-33 read as
follows:

Where an action is brought against
more than one person for injury to
person or property and the plaintiff is
himself to some degree responsible
for the injury or damages claimed,
the trier of fact, in its determination
of the total amount of damages to be
awarded, if any, may apportion its
award of damages among the persons
who are liable and whose degree of
fault 1s greater than that of the in-
jured party according to the degree
of fault of each person. Damages, if
apportioned by the trier of fact as
provided in this Code section, shall
be the liability of each person against
whom they are awarded, shall not be
a joint liability among the persons
liable, and shall not be subject to any
right of contribution.

After the 2005 amendments, those
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statutes now read as follows:

Except as provided in Code Section
51-12-33, where an action is brought
jointly against several persons, the
plaintiff may recover damages for an
injury caused by any of the defend-
ants against only the defendant or
defendants liable for the injury. In
its verdict, the jury may specify the
particular damages to be recovered
of each defendant. Judgment in such
a case must be entered severally.

(a) Where an action is brought
against one or more persons for inju-
ry to person or property and the
plaintiff is to some degree responsi-
ble for the injury or damages
claimed, the trier of fact, in its deter-
mination of the total amount of dam-
ages to be awarded, if any, shall de-
termine the percentage of fault of the
plaintiff and the judge shall reduce
the amount of damages otherwise
awarded to the plaintiff in proportion
to his or her percentage of fault.

(b) Where an action is brought
against more than one person for in-
jury to person or property, the trier of
fact, in its determination of the total
amount of damages to be awarded, if
any, shall after a reduction of damag-
es pursuant to subsection (a) of this
Code section, if any, apportion its
award of damages among the persons
who are liable according to the per-
centage of fault of each person.
Damages apportioned by the trier of
fact as provided in this Code section
shall be the liability of each person
against whom they are awarded,
shall not be a joint liability among
the persons liable, and shall not be
subject to any right of contribution.

Georgia Defense Lawyers Association

(c) In assessing percentages of fault,
the trier of fact shall consider the fault
of all persons or entities who contribut-
ed to the alleged injury or damages,
regardless of whether the person or
entity was, or could have been, named
as a party to the suit.

(d)(1) Negligence or fault of a nonpar-
ty shall be considered if the plaintiff
entered into a settlement agreement
with the nonparty or if a defending
party gives notice not later than 120
days prior to the date of trial that a
nonparty was wholly or partially at
fault.

(2) The notice shall be given by filing
a pleading in the action designated the
nonparty and setting forth the nonpar-
ty’s name and last known address, or
the best identification of the nonparty
which is possible under the circum-
stances, together with a brief statement
of the basis for believing the nonparty
to be at fault.

(e) Nothing in this Code section shall
eliminate or diminish any defenses or
immunities which currently exist, ex-
cept as expressly stated in this Code
section.

(H)(1) Assessments of percentages of
fault of nonparties shall be used only
in the determination of the percentage
of fault of named parties.

(2) Where fault is assessed against
nonparties pursuant to this Code sec-
tion, findings of fault shall not subject
any nonparty to liability in any action
or be introduced as evidence of liabil-
ity in any action.

(g) Notwithstanding the provisions of
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this Code section or any other provi-
sions of law which might be construed
to the contrary, the plaintiff shall not
be entitled to receive any damages if
the plaintiff is 50 percent or more re-
sponsible for the injury or damages
claimed.

0.C.G.A. § 51-12-32, which remained
unchanged by the 2005 amendments,
continues to read as follows:

(a) Except as provided in Code Section
51-12-33, where a tortious act does not
involve moral turpitude, contribution
among several trespassers may be en-
forced just as if an action had been
brought against them jointly. Without
the necessity of being charged by ac-
tion or judgment, the right of a joint
trespasser to contribution from another
or others shall continue unabated and
shall not be lost or prejudiced by com-
promise and settlement of a claim or
claims for injury to person or property
or for wrongful death and release
therefrom.

(b) If judgment is entered jointly
against several trespassers and is paid
off by one of them, the others shall be
liable to him for contribution.

(c) Without the necessity of being
charged by an action or judgment, the
right of indemnity, express or implied,
from another or others shall continue
unabated and shall not be lost or preju-
diced by compromise and settlement of
a claim or claims for injury to person
or property or for wrongful death and
release therefrom.®

As predicted by scholars, these changes raised
significant questions as to the intent of the
Legislature and the practical effect of the stat-
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utes, as amended.” Beginning in 2010, the
Georgia Court of Appeals answered some of
these questions in deciding several notable
cases, and the Georgia Supreme Court very
recently has weighed in on some issues and
likely will do so again in the near future.'
However, despite the questions that have been
answered thus far, additional questions persist
that will need to be addressed as well. This
article examines recent decisions of Georgia’s
appellate and trial courts construing O.C.G.A.
§ 51-12-33. It also identifies several issues
that remain wunresolved and which have
sparked intense debate among scholars and
practitioners.

I1. QUESTIONS ANSWERED

A. McReynolds v. Krebs:
Apportionment Among Co-
Defendants Irrespective of
the Plaintiff’s Fault Under
0.C.G.A. § 51-12-33(b)

Until very recently, the only appellate cases
addressing the issue of whether O.C.G.A. §
51-12-33(b) applies in a situation where the
plaintiff is not at fault were the 2010 Georgia
Court of Appeals decisions in Cavalier Con-
venience v. Sarvis'' and McReynolds v.
Krebs.” Although the petition for certiorari to
the Georgia Supreme Court in Cavalier Con-
venience was withdrawn by the parties, a simi-
lar petition was granted in McReynolds, and a
decision was issued on March 23, 2012, af-
firming the Court of Appeals’ ruling on appor-
tionment."* This question has now been an-
swered definitively: Apportionment of fault
among co-defendants is required, regardless of
the whether the plaintiff is at fault."

1. Background: Cavalier Con-
venience v. Sarvis

On July 9, 2010, after much debate among
scholars and practitioners regarding the status
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of joint and several liability among co-
defendants in the wake of the 2005 amend-
ments, the Court of Appeals finally addressed
the issue of whether O.C.G.A. § 51-12-33(b)
applies in a situation where the plaintiff is not
at fault. Christopher Sarvis filed suit against
17-year-old Jeremi Bath, alleging that Mr.
Bath caused the subject motor vehicle colli-
sion and that he was intoxicated at the time.'®
The complaint also named two businesses that
allegedly sold alcoholic beverages to the un-
derage Mr. Bath."” Prior to trial, Mr. Sarvis
argued that because there was no evidence of
his own fault in causing the accident, the de-
fendants should be prohibited from utilizing
0.C.G.A. § 51-12-33(b) to apportion fault
among themselves, but rather should be held
jointly and severally liable.'®

The trial court agreed with Mr. Sarvis and pro-
hibited the defendants from arguing apportion-
ment of damages, but it also granted the de-
fendants’ request for an interlocutory appeal."
In an opinion lauded by the defense bar, the
Court of Appeals rejected the trial court’s in-
terpretation of O.C.G.A. § 51-12-33(b) and
held that when multiple defendants are in-
volved, apportionment of damages among
them is mandatory, regardless of the plaintiff’s
fault.”® Essentially, the trial court had ignored
the crucial second use of the phrase “if any” in
0.C.G.A. § 51-12-33(b), which refers to the
assessment of the plaintiff’s fault by a percent-
age pursuant to O.C.G.A. § 51-12-33(a) prior
to apportioning damages among the defend-
ants.”’ In other words, by inserting the phrase
“if any” in referring to whether the plaintiff’s
damages would be reduced to account for his
own fault, the Georgia General Assembly spe-
cifically contemplated the very circumstance
presented by Cavalier Convenience (i.e., mul-
tiple defendants sued by a non-negligent plain-
tiff). The Court reasoned that if the General
Assembly had intended for apportionment to
be limited to situations where the plaintiff was
to some degree responsible, it would not have
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used the latter “if any” clause in O.C.G.A. §
51-12-33(b).**

2. McReynolds v. Krebs: The
Georgia Supreme Court Has
Spoken

When McReynolds v. Krebs reached the Geor-
gia Court of Appeals several months after
Cavalier Convenience, it appeared to be a log-
ical extension of the O.C.G.A. § 51-12-33(b)
debate. In McReynolds, Lisa Krebs was in-
jured in a motor vehicle collision when a vehi-
cle driven by Carmen McReynolds collided
with a vehicle in which Ms. Krebs was a pas-
senger.”” Ms. Krebs sued both Ms. McReyn-
olds and General Motors Company (“GM”),
the manufacturer of the vehicle in which she
was riding.?* Ms. McReynolds filed a cross-
claim against GM for set-off and contribu-
tion.”> After GM’s pre-trial settlement with
the plaintiff, Ms. McReynolds continued to
assert that she had a viable cross-claim against
GM for set-off or contribution in the amount
of the settlement.”® Over McReynolds’ objec-
tion, the trial court granted GM’s motion to
dismiss and held that the 2005 amendments to
0.C.G.A. §§ 51-12-31 and 51-12-33 abolished
joint and several liability and eliminated any
right of set-off or contribution for nonsettling
parties.”” The case proceeded to trial, and af-
ter Ms. McReynolds admitted that she had no
evidence of GM’s potential fault, she was pro-
hibited by the Court from arguing that the jury
should apportion fault to GM.*® The jury
found Ms. McReynolds liable for the plain-
tiff’s damages, and the court entered judgment
age;ignst her for the full amount of the damag-
es.

Interestingly, Ms. McReynolds’ first argument
to the Court of Appeals was that O.C.G.A. §
51-12-33 was not applicable to cases in which
the Cavalier Convenience plaintiff was not at
fault, similar to what the plaintiff had argued
unsuccessfully on appeal.®® The Court of
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Appeals quickly rejected this argument by cit-
ing its recent decision to the contrary.’’ On
certiorari to the Georgia Supreme Court,
McReynolds’ attorneys clearly argued that the
Court of Appeals’ analysis on this issue in
Cavalier Convenience should be revisited.”

However, in its March 23, 2012 decision, Jus-
tice David E. Nahmias, writing for a nearly
unanimous Georgia Supreme Court,> affirmed
the Court of Appeals’ holding that apportion-
ment under O.C.G.A. § 51-12-33(b) is re-
quired regardless of the plaintiff’s fault.>* The
Court reasoned, “the statute nowhere states
that the remaining subsections are dependent
on satisfying subsection (a)’s limitation to cas-
es involving plaintiff fault.”>> It also added,
“subsection (b) expressly states that it applies
‘after a reduction of damages pursuant to sub-
section (a) of this Code section, if any.””*® Ac-
cordingly, the Georgia Supreme Court held
that O.C.G.A. § 51-12-33(b) “is plainly meant
to apply even if there is no plaintiff fault.”*’

B. More Answers from McReynolds: No
Contribution or Set-off for Nonsettling
Defendant; Nonparty Apportionment
Does Not Depend on the Plaintiff’s Fault

Another principal issue presented by McReyn-
olds on appeal was the right of a nonsettling
defendant to obtain a set-off or contribution to
account for any settling defendant. In
McReynolds, the Georgia Court of Appeals
had looked to the plain language of the statute,
focusing on the last sentence of O.C.G.A. §
51-12-33(b), which provides, “[d]amages ap-
portioned by the trier of fact as provided in
this Code section shall be the liability of each
person against whom they are awarded, shall
not be a joint liability among the persons lia-
ble, and shall not be subject to any right of
contribution.”®  According to the Court of
Appeals, its interpretation of O.C.G.A. § 51-
12-33(b) led to the inescapable conclusion that
GM was entitled to be dismissed from the suit
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after it had settled, and the remaining defend-
ant, Ms. McReynolds, had no claim of contri-
bution or set-off. The Court reasoned that the
statute requires each liable party to pay its own
percentage share of fault, and significantly,
Ms. McReynolds presented no evidence re-
garding GM’s alleged fault.*

In her brief to the Georgia Supreme Court,
McReynolds’ attorneys argued that she should
have been entitled to either a set-off or appor-
tionment, but could not be denied both.*' The
argument went as follows:

If the Court of Appeals is wrong in its
interpretation of § 51-12-33 [that joint
and several liability has been abolished
regardless of the plaintiff’s fault], then
McReynolds was entitled to contribu-
tion and/or set-off. If the Court of Ap-
peals is correct, then McReynolds was
entitled to apportionment. McReyn-
olds, however, was denied all three, and
the net effect of these rulings was to
permit that which is prohibited under
any interpretation: a double recovery by
the plaintiff.*

Essentially, McReynolds’ attorneys argued to
the Georgia Supreme Court that their client
was first denied contribution or set-off by vir-
tue of the Cavalier Convenience holding, but
at the same time not allowed to reap the re-
wards of the 2005 amendments through appor-
tionment, all the while with the plaintiff gain-
ing a windfall in the form of a double recov-

ery 3

The Supreme Court reiterated the Court of Ap-
peals’ reliance on the plain language of the
anti-contribution provision of O.C.G.A. § 51-
12-33(b), noting that it “flatly states that ap-
portioned damages ‘“‘shall not be subject to any
right of contribution’” and “‘shall not be a
joint liability among the persons liable.””**
The Court also rejected McReynolds’ argu-
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ment that she could obtain contribution
through O.C.G.A. § 51-12-32, noting that it
“obviously cannot trump the rules set forth in
§ 51-12-33 because it begins with the phrase,
‘[e]xcept as provided in Code Section 51-12-
33.””% Moreover, the Court held that because
the applicability of a set-off is predicated on
the settling party being liable, at least in part,
to the plaintiff, McReynolds was not entitled
to a set-off, given that she admitted she had no
evidence of GM’s potential liability.*®

The rulings in McReynolds and Cavalier Con-
venience obviously hold that joint and several
liability and the right of contribution have
been abolished among multiple defendants.
However, do these holdings affect cases in-
volving apportionment of fault to nonparties,
given that much of the analysis was limited to
subsection (b) of O.C.G.A. § 51-12-33? Some
language in the Supreme Court opinion in
McReynolds appears to suggest that its holding
indeed reaches this issue as well.

Although Cavalier Convenience initially an-
swered the question of whether apportionment
is required among co-defendants regardless of
the plaintiff’s fault, that case did not involve
any attempt to apportion fault fo nonparties
pursuant to O.C.G.A. § 51-12-33(c) and (d).
McReynolds presented a slightly different situ-
ation in that one of the original defendants
reached a settlement with the plaintiff and re-
quested that it be dismissed as a party. Cer-
tainly a reasonable implication of the courts’
holdings is that apportionment, in a general
sense,"’ is the applicable rule in all cases in the
wake of the 2005 amendments. However, a
careful reading of both opinions reveals no
such sweeping rule. In fact, the opening sen-
tence of the Court of Appeals’ opinion in Cav-
alier Convenience clearly frames the narrow
issue presented as “whether . . . a trier of fact
is required to apportion its award of damages
among multiple liable defendants when the
plaintiff bears no fault.”*® Similarly, the Geor-
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gia Supreme Court in McReynolds opened its
opinion with the question presented on certio-
rari: “Did the Court of Appeals correctly con-
strue O.C.G.A. § 51-12-33 to require a trier of
fact to apportion an award of damages among
multiple defendants when the plaintiff is not at
fault?*

In Raines v. Maughan,”® the appellant argued
to the Court of Appeals that Cavalier Conven-
ience does not apply where a defendant at-
tempts to apportion fault to a nonparty,’’ be-
cause if the plaintiff bears no responsibility,
the defendants may not utilize O.C.G.A. § 51-
12-33(c) or (d) to apportion fault to a nonpar-
ty.”>  Notably, 0.C.G.A. § 51-12-33(c) and
(d) are silent as to whether the plaintiff is re-
quired to be at fault. Thus, proponents of this
argument contend that the holding of Cavalier
Convenience is limited to O.C.G.A. § 51-12-
33(b), while the remaining portions of the stat-
ute retain the requirement that the plaintiff be
to some degree responsible.

Unfortunately, the Court of Appeals in Raines
did not reach this specific issue in its ruling.
In Raines, it was undisputed that the plaintiff
was not negligent, given that he was the victim
of an attack by a third party at an apartment
complex.”® However, because the jury re-
turned a defense verdict at trial, the Court
found that there was no occasion to apportion
damages at all.>* The Court reasoned that any
error in charging the jury on apportionment
had no effect on the outcome of the trial and
necessarily would have been harmless, citing
its recent decision in Pacheco v. Regal Cine-
mas” as authority.® The Court concluded,
“we need not consider, therefore, whether in-
structing the jury on apportionment in this
case actually was error.”’

In Barnett v. Farmer, this question may have
been resolved by the Court of Appeals, albeit
in the context of a set of somewhat peculiar
facts.  The plaintiffs, Willie and Shirley
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Farmer, were both injured in a motor vehicle
collision with the defendant, Madison
Barnett.”” Shirley Farmer, Willie Farmer’s
wife, was riding as a passenger in their vehicle
at the time.”” Both Mr. and Mrs. Farmer as-
serted claims for personal injury against Ms.
Barnett, as well as loss of consortium on each
other’s claims.®' There was evidence that Ms.
Barnett and Mr. Farmer were negligent in
causing the collision, and the trial court gave a
jury instruction on comparative negligence on
Mr. Farmer’s claims.®” However, with regard
to Mrs. Farmer’s claims, the trial court refused
to instruct the jury that it should consider the
negligence of Mr. Farmer.”® The jury returned
verdicts for the plaintiffs, but awarded Mr.
Farmer less than the full amount of his damag-
es, presumably because it found that he was
comparatively negligent and reduced his
award by his proportion of fault.”* Ms. Bar-
nett appealed the denial of her jury instruction
on apportionment on Mrs. Farmer’s claims.®

In reversing the trial court’s decision on this
issue, the Court of Appeals reasoned that it
would be contrary to the “clear intent of the
legislature” to require Ms. Barnett to pay the
full amount of Mrs. Farmer’s damages simply
because she was a passenger in a vehicle driv-
en by her (presumably) negligent husband.®
In other words, given that the jury already
found Mr. Farmer partially at fault, it would be
inequitable to require Ms. Barnett to pay all of
Mrs. Farmer’s damages, without regard to the
fault of another person (i.e., Mr. Farmer) who
caused or contributed to the collision. In
essence, Mr. Farmer’s negligence had the
same effect of that of a nonparty on Mrs.
Farmer’s claim, and his negligence should
have been considered by the jury, regardless of
the fact that Mrs. Farmer may not have been
negligent.®” Although this interpretation of the
Court’s holding may be slightly strained given
the unique facts of the case and the assump-
tions made by the Court of Appeals regarding
the verdict,”® it has been cited subsequently by
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the Court of Appeals as standing for this very
rule.”

Additionally, the significance of the Georgia
Supreme Court’s recent holding in McReyn-
olds cannot go unnoticed and likely answers
this question as well, given that GM became a
nonparty after it settled with the plaintiff.
Again, although the Court framed the issue as
being one of apportionment among multiple
defendants, it briefly addressed arguments re-
garding O.C.G.A. § 51-12-33(c) and (d) as
well, given that alternative arguments were
made that GM’s fault as a nonparty should
have been considered. In its rejection of
McReynolds’ argument that “§ 51-12-33 im-
ports subsection (a)’s limiting language
[regarding plaintiff fault] into the six follow-
ing subsections,” the Court noted that “the
statute nowhere states that the remaining sub-
sections are dependent on satisfying subsec-
tion (a)’s limitation to cases involving plaintiff
fault.””® Additionally, the fact that the Court
addressed McReynolds’ alternative argument
for apportionment of fault to GM as a nonpar-
ty under subsections (¢) and (d) suggests that
the appellate Courts of this state will now re-
ject any argument that a plaintiff’s lack of
fault has some bearing on nonparty apportion-
ment.”" Therefore, the language used by the
Supreme Court in McReynolds should be cited
by defense attorneys as standing for the rule
that apportionment to nonparties is allowed
regardless of the plaintiff’s fault.

C. Union Carbide Corporation v. Fields:
Proving Nonparty Fault is an Affirma-
tive Defense; Inferences Alone are
Insufficient

The question of the standard of proof on
claims of nonparty fault was arguably up for
debate in the wake of the Court of Appeals’
decision in McReynolds. However, in Union
Carbide Corporation v. Fields,”” the Court
offered additional guidance as to the amount
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of proof required on a defense of nonparty
negligence. In Fields, the plaintiffs sued mul-
tiple manufacturers, suppliers, and sellers of
asbestos-containing products for damages al-
legedly resulting from the plaintiffs’ mesothe-
lioma.” The defendants filed notices of non-
party fault pursuant to O.C.G.A. § 51-12-
33(d), seeking to apportion fault to some 51
other entities that were allegedly responsible
for exposing the plaintiffs to asbestos-
containing products.”* The plaintiffs moved
for partial summary judgment as to many of
these claims, asserting that the defendants
should be precluded from apportioning fault to
nonparties because they failed to present evi-
dence creating a jury question on the issue.”

The Court of Appeals affirmed the trial court’s
grant of partial summary judgment, holding
that the defendants’ allegations of nonparty
fault rested entirely on inferences.”” The
Court reasoned that “[w]hen a party is relying
on inferences to prove a point, not only must
those inferences tend in some proximate de-
gree to establish the conclusion sought, but
must also render less probable all inconsistent
conclusions.””” The Court also rejected the
defendants’ argument that O.C.G.A. § 51-12-
33(d) provides for “automatic” consideration
of fault for settling entities, noting that when
read with subsection (c), a defending party still
must show that a settled entity “contributed to
the alleged injury or damages” before fault can
be assessed by the jury.”® The Court also held
that nonparty fault is an affirmative defense
for which the defendant bears the burden of
proof, and a plaintiff has the initial burden of
piercing the defense at the summary judgment
stage.”

D. Murray v. Patel: The Filing of a Third-

Party Complaint for Contribution or
Indemnity Triggers Apportionment

In Murray v. Patel, the plaintiffs were injured
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in a motor vehicle collision while they were
passengers in a vehicle driven by their son.®!
They sued the driver of the other vehicle, Brit-
tany Murray, and the vehicle owner, Anthony
Hill, who then filed a third-party complaint for
indemnification against the plaintiffs’ son for
his alleged negligence in causing the acci-
dent.*” The third-party defendant filed a mo-
tion to dismiss, asserting that because joint and
several liability had been abolished by the
2005 amendments, there was no longer a right
of contribution under Georgia law.* The trial
court granted the motion, apparently without
making any findings of fact or conclusions of
law, and the defendants/third-party plaintiffs
filed an interlocutory appeal.®

The Court of Appeals recited the entire text of
0.C.G.A. § 51-12-33(b) and framed the third-
party defendant’s argument as follows:
“because joint and several liability has been
abolished, Murray and Hill cannot assert their
third-party complaint.”® The Court succinctly
responded by pointing out that there was no
legal authority for such a proposition.*® The
Court also noted that the purposes of the stat-
utes®’ are not incompatible, but rather the fil-
ing of the third-party complaint required ap-
portionment between the defendants and third-
party defendant, and neither has a right of con-
tribution against the other.®® In other words,
when a defendant files a third-party complaint
for contribution or indemnification, O.C.G.A.
§ 51-12-33(b) is immediately triggered, thus
requiring apportionment among those parties
just as if they were all named as defendants in
the original complaint. Furthermore, by virtue
of the plain language of O.C.G.A. § 51-12-
33(b), as construed by the Georgia Supreme
Court in McReynolds v. Krebs, there is no
right of contribution among those parties.

As discussed more in Part IIL.B., infra, the
Court’s terse analysis in Murray has left open
an interesting debate on the current status of
the right of contribution.
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E. PN Express, Inc. v. Zegel: No Apportion-
ment of Fault to a Nonparty Where the
Only Basis for Apportionment is an
Agency Relationship

In 2010, the Court of Appeals also addressed
apportionment to nonparties in the context of
agency relationships in PN Express, Inc. v.
Zegel. In that case, the plaintiffs were injured
when a tractor trailer owned by Mile Surlina
and leased by PN Express, Inc. collided with
their vehicle.” Although most of the Court’s
opinion was devoted to the trial court’s jury
instructions regarding statutory employment
and respondeat superior, it concluded by ad-
dressing whether it was proper for the trial
court to deny the defendant the opportunity to
apportion fault to a nonparty with whom the
defendant had an agency relationship.”’

At trial, the defendant argued that the jury
should consider the fault of another company,
Patterson Freight Company and “certain other
entities.””> The trial court rejected this argu-
ment and the Court of Appeals affirmed, rea-
soning that the nonparty to which the defend-
ant was attempting to assign fault would have
been responsible only on notions of derivative
liability (i.e., respondeat superior and/or statu-
tory employment).” In other words, a defend-
ant may not apportion fault to a nonparty with
whom it has an agency relationship and that
relationship is the only basis for assigning
fault to the nonparty.

At first blush, this appears to be a logical hold-
ing, with which few would disagree. Howev-
er, as discussed in Part III.A.3., the Court’s
holding may have affected some existing argu-
ments that have been made regarding whether
apportionment to nonparties is proper when
there is only one defendant. The holding also
has added weight to some arguments regarding
derivative liability in the context of third-party
attack cases.
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F. Clark v. Rush: Pattern Jury Charge
§ 60.141 is Invalid

On November 1, 2011, the Georgia Court of
Appeals decided Clark v. Rush,”* which held
that the pattern jury charge on comparative
negligence’ is no longer an accurate statement
of the law in light of the amendments to
0.C.G.A. § 51-12-33(a). The facts of Clark
arose out of a two-vehicle crash involving
Zanta’vious Rush and Courtny Clark. Ms.
Clark’s defense was that the plaintiff was part-
ly at fault for causing the collision because he
was speeding at the time.”® Over the defend-
ant’s objection, the trial court gave the follow-
ing pattern charge on comparative negligence:

If you find that the defendant was negli-
gent so as to be liable to the plaintiff
and that the plaintiff [also] was negli-
gent, thereby contributing to the plain-
tiff’s injury and damage, but that the
plaintiff’s negligence was less than the
defendant’s negligence, then the negli-
gence of the plaintiff would not prevent
the plaintiff’s recovery of damages, but
would require that you reduce the
amount of damages otherwise awarded
to [the] plaintiff in proportion to the
negligence . . . of the plaintiff compared
with that of the defendant.”’

The Court began by noting that this charge
was based upon prior case law that predated
the 2005 amendments to O.C.G.A. § 51-12-
33.% Under the new apportionment scheme,
the Court held that if the jury concludes that
the plaintiff was negligent and that his negli-
gence was less than that of the defendant, the
jury “must identify the percentage of fault at-
tributable to the plaintiff and specifically re-
port that percentage to the judge, who then
must reduce the award of damages by the
same percentage.” Under the Court’s inter-
pretation of O.C.G.A. § 51-12-33(a), it is im-
plicit that a special verdict form be used so
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that the parties’ respective percentages of fault
be specified by the jury.'®

Turning to pattern charge § 60.141, the Court
pointed out that it was inconsistent with
0.C.G.A. § 51-12-33(a) in two important re-
spects. First, § 60.141 does not require the
jury to quantify the fault of the plaintiff but
rather that it determine the “proportion” of the
plaintiff’s negligence. According to the Court,
such a “mere rough proportionality of fault” is
not consistent with the concept of specific per-
centages of fault embodied in O.C.G.A. § 51-
12-33(a)."”"  Second, the pattern charge am-
biguously leaves open the possibility that the
jury may not have found comparative negli-
gence at all, or that it made an error in reduc-
ing the plaintiff’s damages in proportion to the
degree of his negligence.'”

According to the Court, the plain language of
the statute makes clear that the judge, rather
than the jury, is required to reduce the plain-
tiff’s damages, and that this procedure occurs
only after the jury has specifically reported the
parties’ respective percentages of fault on a
special jury verdict form.'” The Court con-
cluded by holding that both pattern charge §
60.141 and the prior case law on which it was
based have been superseded by O.C.G.A. §
51-12-33(a), as amended.'**

III. QUESTIONS REMAINING

A. Is Apportionment Applicable in

Single-Defendant Scenarios?

Some plaintiffs have made the argument that
apportionment of fault to nonparties is not al-
lowed where there is only a single defendant,
which has led to mixed results from trial
courts.'”” Again, this argument is based on a
reading of O.C.G.A. § 51-12-33 that examines
the interplay between subsections (a) and (b)
thereof and their relationship with the remain-
ing portions of the statute. The argument is as
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follows: O.C.G.A. § 51-12-33(a) simply de-
scribes the process for reducing a plaintiff’s
damages award by his or her own negligence,
while  subsection (b) is the true
“apportionment” provision in the statute that
abolishes joint and several liability; the re-
maining subsections of the statute, which are
silent as to the number of defendants that are
required, should be read as falling under sub-
section (b). Therefore, because subsection (b)
limits its application to actions “against more
than one person,” apportionment of fault to
nonparties pursuant to subsections (c) and (d)
is not allowed in single-defendant cases.'*

The logical response to this argument is that
subsections (c) and (d) of O.C.G.A. § 51-12-
33 appear in the statute as separate subsec-
tions, not as sub-subsections of subsection (b).
If the General Assembly intended for subsec-
tion (b) to apply to the remaining portions of
the statute, presumably it would have drafted
the statute to reflect this structure.'”” The use
of the phrase “[i]n assessing percentages of
fault” in subsection (¢) does not require an in-
terpretation that the Legislature was intending
to refer only to subsection (b). After all, the
jury assesses percentages of fault under both
subsections (a) and (b), so this phrase logically
could refer to either subsection.'”®

The recent Georgia Supreme Court opinion in
McReynolds should also be used by defense
attorneys to argue that subsections (c) and (d)
of O.C.G.A. § 51-12-33 are standalone provi-
sions of the statute, and just as the Court de-
clined to import the limiting language of sub-
section (a) into the remaining subsections, the
multiple defendant limitation of subsection (b)
similarly should not be imported into the non-
party fault subsections.

1. Single Defendant Sued by Plaintiff

The simplest example is a case where the
plaintiff sues only one defendant. Such a sce-
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nario certainly could not qualify as an action
“brought against more than one person” within
the meaning of O.C.G.A. § 51-12-33(b). The
typical argument described above is then made
that because O.C.G.A. § 51-12-33(c) and (d)
are limited by subsection (b), the single de-
fendant is precluded from apportioning fault to
a nonparty.'” However, some trial courts
have allowed apportionment under these cir-
cumstances.''® Again, it would be reasonable
to expect trial judges to become more recep-
tive to single defendants’ arguments for non-
party apportionment, given the reasoning used
by the Georgia Supreme Court in McReynolds
that O.C.G.A. § 51-12-33(c) and (d) are not
limited by the preceding subsections of the
statute.'!!

2. Single, Nonsettling Defendant

A slightly different situation than that present-
ed by McReynolds v. Krebs occurs when mul-
tiple parties are originally sued, but the re-
maining nonsettling defendant attempts to ap-
portion fault not only to the settling parties,' ">
but also to other nonparties. This issue was
not addressed in McReynolds, and an analo-
gous argument to that made in Raines v.
Maughan could be made in such a scenario:
the single remaining defendant is not allowed
to apportion fault to nonparties.

However, this argument is less persuasive than
where a single defendant is originally sued by
the plaintiff. One need look no further than
the language of O.C.G.A. § 51-12-33(b) itself
to see the flaw in this argument. Subsection
(b) applies to all actions “brought against more
than one person . . .”'" If the plaintiff origi-
nally sued multiple defendants and settled with
all but one of them, subsection (b) would still
be implicated because it was “brought” against
more than one person, thus allowing a defend-
ant to utilize subsections (¢) and (d), even un-
der the plaintiff’s structural interpretation of
the statute.'"*
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3. Multiple Defendants and
Respondeat Superior

Where a second defendant is named only for
purposes of respondeat superior liability, a
plaintiff who wishes to foreclose a single de-
fendant’s attempt to apportion fault to non-
arties can argue that the multiple-defendant
requirement is lacking because the two de-
fendants are not truly separate parties or joint
tortfeasors. There is some established authori-
ty that supports the rule that a claim based up-
on respondeat superior technically is not one
against joint tortfeasors because the claim
against the principal is purely derivative of the
claim against the agent.'” Thus, where there
are no named defendants other than the princi-
pal and agent, and the claim against the princi-
pal rests entirely on respondeat superior, it can
be expected that a court would find that only a
single defendant has been sued for purposes of
0.C.G.A. § 51-12-33(b), and the plaintiff’s
arguments discussed above likely will en-
sue.''®

The recent holding in PN Express, Inc. v. Ze-
gel, discussed in Part ILE., supra, obviously
stands for the rule that there can be no appor-
tionment between a principal and an agent,
even where one of them is a nonparty.''” This
case supports the traditional rule that two de-
fendants are treated as a single party rather
than joint tortfeasors, which likely will result
in more arguments by plaintiffs that apportion-
ment to nonparties is not allowed in such cas-
es, despite the fact that the action was
“brought against more than one person.”''®

Another interesting effect of the PN Express
holding can be seen in premises liability cases
involving an intentional third-party attacker,
discussed more in Part III.C., infra. Some
plaintiffs are now arguing that because a
premises owner’s liability is essentially deriv-
ative of the third-party attacker, apportionment
between the two should not be allowed under

2012 Law Journal/11



the reasoning of PN Express.'' In other
words, there would be no attack and injury,
but for the owner’s negligent failure to dis-
charge its duty to prevent that very attack.'*

However, is an owner’s liability truly
“derivative” of the attacker? In respondeat
superior cases such as PN Express, the princi-
pal’s liability is triggered by virtue of the rela-
tionship with its agent, and a plaintiff may re-
cover under a separate cause of action against
the principal for negligent hiring and retention,
assuming there is sufficient evidence for this
separate claim. By analogy, a premises owner
is not automatically liable by virtue of the at-
tacker’s conduct, but may be liable under a
separate cause of action for a failure to protect
its guest. In other words, there can be an at-
tack and injury to a guest even if the owner or
occupier is not negligent.

B. Contribution and Implied
Indemnity: What is Left After
McReynolds v. Krebs and Murray v.
Patel?

Has the right of contribution been eliminated
by the 2005 amendments? At first blush, the
McReynolds opinion would suggest so. Many
scholars and practitioners have agreed with
this proposition or have suggestions predating
Cavalier Convenience that if joint and several
liability were truly abolished in all situations,
regardless of the plaintiff’s fault, then the right
of contribution would also be eliminated.'?'

However, Murray v. Patel may have specifi-
cally rejected the argument that the right of
contribution no longer exists in Georgia, im-
plying that it may have been retained in a lim-
ited form. However, did the third-party de-
fendant in Murray lose because the Court ex-
pressly found that the right to contribution still
exists, or did it hold simply that the third-party
defendant could not be liable for contribution
by virtue of it being added pursuant to the pro-
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visions of O.C.G.A. § 9-11-14? The Court’s
terse analysis in Murray has led to a debate on
the ramifications of that holding.'”* McReyn-
olds clearly stands for the proposition that
when apportionment is utilized, there is no
contribution among the defendants, regardless
of whether a defendant has settled prior to tri-
al. At the very least, Murray says that when a
third-party complaint for contribution or in-
demnity is filed, both the defendants and third-
party defendants are treated as co-defendants
for purposes of apportionment, and there is no
contribution between them (i.e., their respec-
tive liability “shall be the liability of each per-
son against whom they are awarded . . .”).'*

However, this leaves open the possibility that
the right of contribution or implied indemnity
in a separate, subsequent action lives on so
long as the nonparty is not made a party to the
original suit. Such a position has considerable
support and would logically harmonize
0.C.G.A. §§ 51-12-33(b) and 51-12-32, with-
out reducing the latter to mere surplusage.'*
In other words, nothing in the text of O.C.G.A.
§ 51-12-33(b) says anything that would pre-
clude a single defendant from defending his
case through trial or settlement, and then
choosing to institute a subsequent contribution
action against a third party at a later date. So
long as that third party was not made a party to
the 1nitial litigation, there is no need to consid-
er the anti-contribution language of O.C.G.A.
§ 51-12-33(b) because that third party would
not qualify as one of the “persons who are lia-
ble” within the meaning of that Code section.
Similarly, if a nonparty is assigned a percent-
age of fault pursuant to O.C.G.A. § 51-12-
33(c) and (d), the named defendants would be
precluded from seeking contribution or im-
plied indemnity from the nonparty. However,
even if the nonparty is considered by the jury
and given a percentage of fault, it is still not a
person who is “liable” within the meaning of
O0.C.G.A. § 51-12-33(b). Nevertheless, the
logical conclusion is that once a jury has ap-
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portioned fault to a nonparty, the defendants
are thereafter precluded from litigating the is-
sue of that nonparty’s responsibility.

This suggests that the rights of contribution
and implied indemnity have survived in a lim-
ited form, and a defendant generally has three
choices when he believes an unnamed person
is wholly or partly responsible: (1) file a third-
party complaint and bring the person into the
action; (2) serve a O.C.G.A. § 51-12-33(d)(2)
notice of nonparty fault; or (3) defend the case
and institute a separate action for contribution
or implied indemnity at a later date against the
other person(s) believed to be responsible.
Only in scenario (1) is the right of contribution
eliminated by O.C.G.A. § 51-12-33(b) under
Murray.'”®  Logically, it would appear that
there can be no contribution or indemnity in
scenario (2) either. In scenario (3), it can be
argued that contribution or implied indemnity
still exists, a theory that does not appear to
have been affected by the recent Georgia Su-
preme Court decision in McReynolds.

C. Negligent Security: O.C.G.A. § 51-
12-33 Under Attack in Third-Party
Criminal Attack Cases

Perhaps the most vigorous debate regarding
0.C.G.A. § 51-12-33 occurs in the context of
premises liability cases where an injured per-
son asserts that the defendant was negligent in
failing to protect him from a third-party crimi-
nal attacker. In fact, several trial courts have
already held that O.C.G.A. § 51-12-33 is inap-
plicable to negligent security cases or have
declared portions of it unconstitutional,'?
which is contrary to the recent nonbinding de-
cision of the Court of Appeals in Pacheco v.
Regal Cinemas, Inc."”” These trial courts rea-
son that by allowing a premises owner to ap-
portion fault to a nonparty criminal assailant,
the owner effectively escapes or significantly
diminishes his liability by shifting responsibil-
ity to the very actors whose conduct it had a
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duty to prevent, essentially nullifying its non-
delegable duty to keep its premises safe.'”®
The Restatement (Third) of the Law of Torts
supports this position:

A person who is liable to another based
on a failure to protect the other from the
specific risk of an intentional tort is
jointly and severally liable for the share
of comparative responsibility assigned
to the intentional tortfeasor in addition
to the share of comparative responsibil-
ity assigned to the person.'*

Such reasoning raises concern that the lan-
guage of the statute is broad enough to include
intentional conduct. O.C.G.A. § 51-12-33(c)
and (d) both speak in terms of “fault”'** and
“negligence,” while subsection (a) uses the
broader term “responsible.”’*' Although the
definition of “fault” from Black’s Law Dic-
tionary contains a theme of negligence, rather
than intentional conduct, at least one trial
judge has disagreed and held that “fault,” as
defined by Black’s, is broad enough to include
intentional acts.'*? Regardless of ambiguity, if
the General Assembly intended subsections (c)
and (d) to encompass all conduct, including
intentional acts, why would it choose to use
the terms “fault” and “negligence” instead of
the broader term “responsible” that was used
in a previous subsection of the same statute?
It could hardly be argued that the term
“responsible” is not broad enough to include
intentional conduct.

Furthermore, even assuming that the General
Assembly intended for intentional conduct to
be considered pursuant to O.C.G.A. §§ 51-12-
33(c) and (d), as a practical matter, will a jury
actually be able to make such a comparison
and arrive at a result that appropriately sepa-
rates each person’s respective fault? This is
precisely what the appellate argued before the
Georgia Supreme Court in Couch v. Red Roof
Inns, Inc. by the appellant on certified ques-
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tions from the United States District Court for
the Northern District of Georgia.'*®> In Couch,
the appellant argued that it was unfair, irra-
tional and impossible for a jury to weigh the
two types of conduct in negligent security cas-
es.”**In response, Justice Nahmias suggested
that such a comparison is not impossible, de-
spite theories to the contrary by legal
“commentators.”’>> He also hinted that he
may look to other jurisdictions for guidance on
the issue, pointing out that several other states
have addressed this very issue or have carved
out an exception by statute.'*® Counsel for the
appellee noted in response that juries decide
difficult questions on a regular basis,"’ and
that courts and litigants should have faith in
the “enlightened conscience” of the jury to do
its job. As of the time of publication of this
article, no ruling has been issued by the Geor-
gia Supreme Court resolving this issue.

D. “Proving” a Nonparty’s Negligence:
What Proof is Required?

As discussed in Part II.A., supra, the trial
court in McReynolds v. Krebs prohibited the
nonsettling defendant from arguing apportion-
ment or even mentioning the settling defend-
ant to the jury."”® This was because at the be-
ginning of the trial, the nonsettling defendant,
Ms. McReynolds, admitted that she had no
evidence of the settling defendant’s potential
fault for the accident.”*® The Court of Appeals
and Supreme Court affirmed this ruling, not-
ing the particular importance of the fact that
no evidence of GM’s potential liability exist-
ed."” Notably, McReynolds’ attorneys had
been given extra time in discovery to pursue
her allegations against GM, which they chose
not to do.'*'  Simply stated, McReynolds
“presented no evidence on which apportion-
ment of liability could be based.”'* This state-
ment raises questions regarding the amount of
evidence needed to argue the fault of a nonpar-

ty.
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The statute is conspicuously silent as to the
amount of evidence required to apportion and
whether there is a threshold evidentiary in-
quiry is required by the court before the jury
decides apportionment. The trial court in
McReynolds essentially found that there was
such a threshold evidentiary requirement and
that because Ms. McReynolds failed to meet
this burden, she was not allowed to argue ap-
portionment or obtain such a jury instruc-
tion.'"* The Court of Appeals’ statement that
McReynolds presented “no evidence on which
apportionment of liability could be based”
echoed this conclusion, implying that there is a
threshold evidentiary standard that a party
must meet before arguing the negligence of a
nonparty.'*  This unavoidably leads to the
next question: how high is that standard?

A party must ultimately make his or her case
of nonparty negligence in the same way he
would prove any negligent claim (i.e., proof of
a duty, breach, cause and harm by a prepon-
derance of the evidence). The apportioning
party will argue his case to the jury, and the
jury will decide whether the preponderance
standard has been met (just as it would do for
the primary claim by the plaintiff). The exist-
ence of a threshold evidentiary test for the
court, as implied by the McReynolds decision,
raises questions regarding the procedure for
apportionment.'* Most often, the issue arises
in the context of a pre-trial motion in limine
by the plaintiff to preclude any reference to
nonparty fault or a motion to strike the defend-
ant’s O.C.G.A. § 51-12-33(d) notice. Should a
trial court deny such a motion if there is any
evidence of nonparty fault? Does the appor-
tioning party have to meet the preponderance
standard at this initial stage, effectively being
required to prove by a preponderance of the
evidence to both the judge and jury?

The language of the statute demonstrates that
the legislature intended for the mandatory con-
sideration of nonparty negligence.
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0.C.G.A. § 51-12-33(c) provides in part that
“the trier of fact shall consider the fault of all
persons or entities . . ., regardless of whether
the person or entity was, or could have been,
named as a party to the suit.”'*® Similarly,
subsection (d) provides that “[n]egligence or
fault of a nonparty shall be considered if the
plaintiff entered into a settlement agreement
with the nonparty or if a defending party gives
notice not later than 120 days prior to the date
of trial . . .”'*" This language strips the trial
court of its discretion to allow apportionment
based on a party’s meeting some unknown ev-
identiary burden of proof.'* However, a
counter-argument could be made that if the
evidence of nonparty negligence is zero (as it
was in McReynolds), then there is no fault to
be considered or apportioned, and O.C.G.A. §
51-12-33 is not implicated."” This is essen-
tially what the Court held in McReynolds, sug-
gesting that a party seeking apportionment of
fault to a nonparty must make a prima facie
case beyond mere conclusory allegations.'
In addition, given that the general standard of
proof on affirmative defenses involving negli-
gence is a preponderance of the evidence and
the fact that Union Carbide Corporation v.
Fields holds that an attempt to apportion fault
to a nonparty is an affirmative defense, it is
likely that the ultimate burden on the defend-
ant to prove nonparty negligence is by a pre-
ponderance of the evidence.””' As discussed
in Part II.C., supra, Fields also makes clear
that a defendant may not rely on inferences
alone to carry this burden; such inferential al-
legations of nonparty negligence are subjected
to summary adjudication in favor of the plain-
tiff.'>?

E. Constitutional Issues

A host of arguments are being made that
0.C.G.A. §51-12-33 is unconstitutional, most
notably that it is vague when read in conjunc-
tion with O.C.G.A. §§ 51-12-31 and 51-12-
32.'% Judge Alvin T. Wong recently held both
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0.C.G.A. §§ 51-12-31 and 51-12-33 unconsti-
tutionally vague in his January 11, 2012 order
in Medina v. GFI Management Services,
Inc."* The Court noted that prior to the 2005
amendments, O.C.G.A. § 51-12-33 applied
where the plaintiff was at fault and O.C.G.A. §
51-12-31 applied where the plaintiff was not at
fault, and in either situation, apportionment
was discretionary (i.e., by use of the word
“may”)."”> However, with the 2005 amend-
ments, apportionment under section 51-12-33
is now mandatory (i.e., by use of the word
“shall”), but the Legislature left apportionment
discretionary under section 51-12-31 by re-
taining the word “may.”"*® The court reasoned
that if apportionment is mandatory regardless
of whether the plaintiff is at fault, as held in
Cavalier Convenience v. Sarvis, then section
51-12-31 is rendered meaningless."’

However, it cannot be ignored that section 51-
12-31 clearly defers to section 51-12-33 by
use of the phrase “[e]xcept as otherwise pro-
vided in Code Section 51-12-33.”"*® = The
Court of Appeals placed significance im-
portance on this language in deciding Cavalier
Convenience as it side-stepped the plaintiff’s
argument that its holding would render § 51-
12-31 meaningless."”” Similarly, the Georgia
Supreme Court noted in McReynolds that
0.C.G.A. § 51-12-32 “obviously cannot trump
the rules set forth in § 51-12-33” due to the
opening phrase “[e]xcept as provided in Code
Section 51-12-33.”'% Nevertheless, given that
the constitutionality of the 2005 amendments
was not raised in McReynolds on certiorari to
the Georgia Supreme Court, opponents of the-
se holdings will continue to rely upon Geor-
gia’s fundamental rules of statutory construc-
tion'®" to argue that the opening sentences of
sections 51-12-31 and 51-12-32 essentially
now read: “except for [always], the following
rules will apply.”'%*
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IV.  CONCLUSION

The 2005 amendments have dramatically al-
tered the landscape of tort litigation in Geor-
gia. The significance of these changes only
began to be realized in 2010 with the Court of
Appeals’ decisions in Cavalier Convenience v.
Sarvis and McReynolds v. Krebs. Given that
the Supreme Court of Georgia agreed with the
Court of Appeals’ analysis in McReynolds and
Cavalier Convenience, it appears that joint and
several liability has been totally eliminated in
Georgia. However, there is a colorable argu-
ment that the rights of contribution and im-
plied indemnity still exist in a separate action
against a person or entity who was not previ-
ously made a party to the original suit. Many
questions remain open regarding who may
take advantage of apportionment of fault to
nonparties or whether it applies at all in certain
types of cases. Additionally, there are possi-
ble constitutional problems with the 2005
amendments that cannot be ignored in light of
recent trial court decisions from around the
state. Judges, attorneys, litigants, insurance
companies and many others are anxiously
awaiting the appellate decisions that offer ad-
ditional guidance on these issues. Possibly,
the appellate courts will once again defer to
the Legislature as in Cavalier Convenience. In
all likelihood, this will prompt yet another re-
write by the General Assembly of the statutes
at issue. Until then, there appear to be as
many questions raised by the 2005 amend-
ments as there are answers.

ENDNOTES:

Hereinafter referred to as “the 2005 amend
ments.”

For purposes of this article, it is assumed
that the reader has a general understanding
of these amendments. This article is in
tended neither as a survey of the history of
joint and several liability and contribution

Georgia Defense Lawyers Association

10

11

14

in Georgia, nor of the amendments them
selves or the legislative history of these
statutes. For a detailed analysis of the
background of the 2005 amendments and
the law as it existed prior thereto, which is
beyond the scope of this article, see David
C. Marshall, Christian J. Lang & Marcus
W. Wisehart, Apportionment of Fault to a
Non-Party: Pointing Fingers to Victory,
2011 Ga. Def. Lawyers Ass’n L.J. 33, 34-
39; Kirby G. Mason, Are Joint Liability
and the Right to Contribution Dead?, 2008
Ga. Def. Lawyers Ass’n L.J. 61, 61-63;
Emily Ruth Boness, Note, The Effect (or
Noneffect) of the 2005 Amendments to
O.C.G.A. Sections 51-12-31 and 51-12-33
on Joint Liability in Georgia, 44 Ga. L.
Rev. 215, 216-233 (2009).

See 0.C.G.A. § 51-12-33(c) and (d).

0.C.G.A. § 51-12-31 (1987), amended by
S.B. 3 (2005).

0.C.G.A. § 51-12-33 (1987), amended by
S.B. 3 (2005).

O0.C.G.A. §51-12-31 (2011).

0.C.G.A. §51-12-33 (2011).

0.C.G.A. §51-12-32 (2011).

Michael L. Wells, Joint Liability Rules, 39
Ga. Law Advocate 18, Spring/Summer
2005.

Exhibit “A”

305 Ga. App. 141, 699 S.E.2d 104 (2010).
307 Ga. App. 330, 705 S.E.2d 214 (2010).

2011 Ga. LEXIS 198.

See McReynolds v. Krebs, S11G0638
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16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

(Mar. 23, 2012).

See id.

305 Ga. App. at 141.

1d.

Id. at 142.

Id.

Id. at 145.

Id. at 144.

Id. at 144-145.

307 Ga. App. at 330-331.

Id. at 331.

Id.

Id. The terms of GM’s settlement included
a confidentiality agreement. Thus, Ms.
McReynolds had no knowledge of the
amount of the settlement.

Id. at 332.

1d.

1d.

1d.

Id. at 333, citing Cavalier Convenience,
305 Ga. App. 141.

Brief of Appellant at 20, McReynolds v.
Krebs, 2011 Ga. LEXIS 400 (2011)
(S11G0638).

All of the justices concurred on this partic
ular issue, except Justice Hunstein, who

Georgia Defense Lawyers Association

34

35

36

37

38

39

40

41

42

44

45

46

47

48

49

50

concurred only in the judgment.

See McReynolds v. Krebs, S11G0638
(Mar. 23, 2012).

Id. at 5.

Ild., quoting O.C.G.A. § 51-12-33(b)
(emphasis added in opinion).

S11G0638 at 5.

307 Ga. App. at 334, quoting O.C.G.A. §
51-12-33(b) (emphasis added).

307 Ga. App. at 334.

Id.

Brief of Appellant at 20, McReynolds v.
Krebs, 2011 Ga. LEXIS 400 (2011)
(S11G0638).

1d.

In layperson’s parlance, Ms. McReynolds
was left between the proverbial “rock and

a hard place.”

S11G0638 at 6, quoting O.C.G.A. § 51-
12-33(b).

S11G0638 at 6, quoting O.C.G.A. § 51-
12-32(a).

S11G0638 at 6, citing Broda v. Dziwura,
286 Ga. 507, 509, 689 S.E.2d 319 (2010).

That is, whether under any subsection of
0.C.G.A. §51-12-33.

305 Ga. App. at 141 (emphasis added).
S11G0638 at 2 (emphasis added).

312 Ga. App. 303, 718 S.E.2d 135 (2011)
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51

52

53

54

55

56

57

58

59

60

61

62

63

64

(physical precedent only).

Amended Brief of Appellants at 16-17, R
aines v. Maughan, 312 Ga. App. 303
(2011) (A11A0793).

1d.
Id. at 17.
312 Ga. App. at 308.

311 Ga. App. 224, 228, 715 S.E.2d 728
(2011) (physical precedent only for
division (2)(b)).

312 Ga. App. at 308.
1d.

308 Ga. App. 358, 362, 707 S.E.2d 570
(2011).

Id. at 358.
Id. at 362.
Id. at 358.
Id. at 360, n.8.

Id. at 360. Additionally, it did not appear
that any instruction on comparative
negligence was given on Mrs. Farmer’s
claims, given that she was riding as a
passenger in the vehicle, and in all likely-
hood, was not negligent.

Id. at 362, n.14. Apparently, a special
verdict form was not used at trial, and it
appears that the Court of Appeals assumed
that the jury found Mr. Farmer partially at
fault by not awarding him the full amount
of damages sought on his claim. This is
precisely what gave the Court of Appeals
such concern in Clark v. Rush, 312 Ga.

Georgia Defense Lawyers Association

65

66

67

68

70

71

72

App. 333, 718 S.E.2d 555 (2011),
discussed in Part ILF., infra, because there
is no way to discern the exact percentage
of negligence, if any, was assessed against
the plaintiff or whether the jury had al
ready reduced its award based on that
negligence. See Clark, 312 Ga. App. at
337.

308 Ga. App. at 358.
Id. at 362.

The Court also rejected the Farmers’
argument that apportionment in this case
would violate the interspousal tort
immunity doctrine, reasoning that Mrs.
Farmer was in no way required to file suit
against her husband. Rather, she was
precluded from recovering from Ms.
Barnett that portion of her damages, if any,
that the jury concluded resulted from the
negligence of her husband.

See note 63, supra.

See Union Carbide Corp. v. Fields, 2012
Ga. App. LEXIS 308 (Mar. 20, 2012),
discussed in Part II.C., infra (noting that
Barnett held that the negligence of a non
party was properly considered where there
was evidence of negligence on the part of
both the defendant and the nonparty,
despite the fact that the nonparty was
immune from suit or could not be named
as a party). At the time of this article’s
publication, the Fields opinion was
uncorrected and subject to revision by the
court.

S11G0638 at 4 (emphasis added).
Id. at 7.

2012 Ga. App. LEXIS 308 (Mar. 20,
2012).
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73

74

75

76

71

78

79

80

81

82

83

84

85

86

87

88

89

90

91

92

ld.

1d. at 4-6.

Id. at 6.

Id. at 15-16.

Id. at 16, quoting Adamson v. Gen.
Elec. Co., 303 Ga. App. 741, 744, 694
S.E.2d 363 (2010).

Fields at 10-11, quoting O.C.G.A. §
51-12-33(c).

Fields at 7.

304 Ga. App. 253, 696 S.E2d 97
(2010).

1d.
1d.
1d.
ld.
Id. at 255.
Id.

Referring to O.C.G.A. §§ 9-11-14 and
51-12-33(b).

304 Ga. App. at 255.

304 Ga. App. 672, 697 S.E2d 226
(2010).

Id. at 673.
1d. at 673-680.

1d. at 680.

Georgia Defense Lawyers Association

93

94

95

96

97

98

99

100

101

102

103

104

105

Id. See also Travelers Indem. Co. v.
Liberty Loan Corp., 140 Ga. App. 458,
461, 231 S.E.2d 399 (1976)
(recognizing the rule that where
liability against an employer rests only
on the doctrine of respondeat superior,
the employer is not a joint tortfeasor in
the ordinary sense of the term, and law
of joint and several liability does not

apply).

312 Ga. App. 333, 718 S.E.2d 555
(2011).

Council of Superior Court Judges of
Georgia, Suggested Pattern Jury
Instructions, Vol. 1. Civil Cases (4th
ed.) § 60.141 (2006).
312 Ga. App. at 333.

Id. at 334-335, quoting Suggested
Pattern Jury Instructions, §60.141.

See Underwood v. Atlanta & West
Point R.R. Co., 105 Ga. App. 340, 358-
362, 124 S.E.2d 758 (1962).

312 Ga. App. at 336.

Id.

Id. at 336-337.

Id. at 337.

1d.

1d.

Compare Order granting Plaintiff’s
Motion to Strike, Reasoner v.
Schwartz, State Court of DeKalb
County, Civil Action No. 08A92811-3

(July 30, 2009), attached hereto as
Exhibit “B” (not allowing jury to
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106

consider fault of nonparty where only a
single defendant was sued), with Order
denying Plaintiff’s Motion to Strike,
Taylor v. DeKalb County, Georgia,
State Court of DeKalb County, Civil
Action No. 06A50694-7 (Jan. 22,
2009), attached hereto as Exhibit “C”
(allowing the jury to consider appor-
tionment to non-party even where only
a single defendant was sued). See also
Susan J. Levy, Sometimes, It Makes
Sense To Waive Apportionment,
Georgia Insurance Defense Lawyer
Blog, Jan. 4, 2010, http://www.georgia
insurance defenselawer.com/2010/01/
somtimes_it makes sense to wa.html
#more (recognizing the significance of
this intra-county split on nonparty
apportionment). This apparent split
within the State Court of DeKalb
County represents a fundamental
problem with the structure of the
statute and the ambiguity it presents.

This is precisely the interpretation used
by Judge Wayne Purdom in Reasoner
v. Schwartz, note 105, supra.
Additionally, Judge Alvin T. Wong of
the State Court of DeKalb County
noted in a recent order declaring
O0.C.G.A. §§ 51-12-31 and 51-12-33
unconstitutional that the Court of
Appeals in McReynolds v. Krebs
“specifically held” that O.C.G.A. §
51-12-33(c) and (d) are “enabling pro
visions” that foreclose the concept of
apportionment ~ where a  single
defendant is involved. See Medina v.
GFI Management Svcs., Inc., DeKalb
County State Court, Civil Action No.
09A13159-1 (Jan. 11, 2012), attached
hereto as Exhibit “D.” This conclusion
is presumably based upon the
following sentence from the Court of
Appeals’ opinion in McReynolds:
“[t]he remainder of the Code section
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107

108

109

[subsections (c) through (g)] explains
the procedure to be followed for
apportionment.” 307 Ga. App. at 333.
In its use of this sentence in  McRey-
nolds, did the court of appeals actually
announce that subsections (c¢) and (d)
were to be limited by the multiple
defendant provision in subsection (b)?
Such a conclusion seems contrary to
the Georgia Supreme Court’s recent
analysis in McReynolds on certiorari,
where it seemed to hold that subsec-
tions (c) and (d) are standalone
provisions that are not limited by the
preceding subsections.

For example, the statute could have
been structured with subsections (a)
and (b) as they appear currently, with a
(b)(1) instead of (c¢), and (b)(2)(A) and
(B) instead of (d)(1) and (2). Alterna-
tively, the Legislature could have
inserted  additional language in
subsection (c¢) to read instead: “In
assessing percentages of fault pursuant
to subsection (b) of this Code section, .
”  (emphasis added). Defense
attorneys can reasonably argue that the
Legislature’s failure to wuse this
language, which it presumably knows
how to do, results in a logical
interpretation that subsections (c) and
(d) are not limited by subsection (b).

See also Order, Herrera v. Miles
Properties, Inc., State Court of DeKalb
County, Civil Action No. 08A83964-6
(Aug. 16, 2010), attached hereto as
Exhibit “E” (allowing apportionment
to nonparty and noting that the
legislature neither stated nor indicated
that subsection (c) applies only after
application of subsections (a) and (b)).

Amended Brief of Appellants at 18,
Raines v. Maughan, 312 Ga. App. 303
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111

112

113

114

115

(2011) (A11A0793).

See Taylor v. DeKalb County, Georgia,
State Court of DeKalb County, Civil
Action No. 06A50694-7.

See McReynolds v. Krebs, S11G0638
at 4-5 (Mar. 23, 2012). However, it
should be noted that the Supreme
Court’s opinion contains an apparent
error in referring to what it describes as
the same opening “broad statement of
applicability” of subsections (a) and
(b): “Where an action is brought
against more than one person for injury
to person or property . . .” (emphasis
added). Clearly, subsection (a) opens
with “[w]here an action is brought
against one or more persons . . .”
(emphasis added). Therefore, given
that the two subsections indeed do
differ as to the number of defendants
required, it remains unclear whether
apportionment to nonparties is allowed
where only a single defendant is sued.

As the defendant attempted to do in
McReynolds, assuming some actual
evidence of the settling parties’
negligence exists, as was not the case
in McReynolds.

0.C.G.A.
added).

§ 51-12-33(b) (emphasis

See Order, Herrera v. Miles Properties,
Inc., State Court of DeKalb County,
Civil Action No. 08A83964-6 (Aug.
16, 2010) (finding apportionment to
nonparty appropriate, even after
dismissal of all but one defendant,

because the action was originally
brought against more than one
defendant).

See Travelers Indem. Co. v. Liberty

Georgia Defense Lawyers Association

116

117

118

119

Loan Corp., 140 Ga. App. 458, 461,
231 S.E.2d 399 (1976); Giles v. Smith,
80 Ga. App. 540, 543, 56 S.E.2d 860
(1949).

Interestingly, in Bennett v. Wal-Mart
Transportation, LLC, et al., State
Court of Bulloch County, Case No.
2B06CV406, this factual situation
presented itself, but the plaintiff
apparently chose not to argue the
single-defendant issue, even though the
only two named defendants were in a
respondeat  superior  relationship.
Instead, the plaintiff challenged the
2005 amendments on constitutional
grounds. On July 5, 2007, Judge Gary
L. Mikell denied the plaintiff’s motion
and allowed the defendants to argue
that a nonparty was at fault for causing
the accident forming the basis of the
suit. A copy of Judge Mikell’s Order
is attached hereto as Exhibit “F.”

304 Ga. App. at 680.

O.C.G.A. § 51-12-33(b). It is not
clear why the trial court or court of
appeals declined to allow the defendant
in PN Express to apportion fault to the
“certain other entities” in addition to
Patterson  Freight Company, the
company with whom PN Express, Inc.
had an agency relationship. Addition-
ally, the single-defendant argument
was not raised on appeal or otherwise
discussed by the court in the opinion,
despite the fact that PN Express, Inc.
apparently was the only defendant sued
by the plaintiffs.

See Order denying apportionment at 4-
6, Salinas v. Coro Realty Advisors,
State Court of Fulton County, Civil
Action No. 10EV009982 (Sept. 20,
2011), attached hereto as Exhibit “G”;
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121

122

Order granting Plaintiff’s Motion for
Partial Summary Judgment, Todd wv.
Accor North America, Inc., State Court
of Fulton County, Civil Action No.
09EV006935 (Nov. 10, 2011), attached
hereto as Exhibit “H”; Plain-
tiff/Appellant’s ~ Brief =~ Regarding
Certified Questions at 7-9, Couch v.
Red Roof Inns, Inc., Supreme Court of
Georgia, Case No. S12Q0625.

See Plaintiff/Appellant’s Brief
Regarding Certified Questions at 8,
Couch, note 119, supra.

See Michael L. Wells, Joint Liability
Rules, 39 Ga. Law Advocate 18,
Spring/Summer 2005 (pre-Cavalier
Convenience, positing that O.C.G.A. §
51-12-33 merely clarifies the law as it
existed prior to the enactment of S.B.
3, namely, that joint and several
liability is abolished only when the
plaintiff is at fault because if joint
liability has indeed been abolished,
even where the plaintiff is not at fault,
0.C.G.A. § 51-12-32 would be a nulli
ty); Emily Ruth Boness, Note, The
Effect (or Noneffect) of the 2005
Amendments to O.C.G.A. Sections 51-
12-31 and 51-12-33 on Joint Liability
in Georgia, 44 Ga. L. Rev. 215, 235-
236, 244 (2009); Adam Hoipkemier,
Georgia’s Apportionment  Scheme:
Reevaluating  Accepted  Litigation
Tactics, Feb. 15, 2012,
http://www.carltonfields.com/georgia
apportionmentscheme/.

Reply Brief of Cross Appellants at 12-
13, K&V Meter Automation, LLC and
Khafra Operations, LLC v. City of
Atlanta, 2011 Ga. App. Ct. Briefs
10769 (2011) (A11A0769); Brief of
Cross Appellee at 26, K&V Meter
Automation, LLC and Khafra
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123

124

125

126

Operations, LLC v. City of Atlanta,
2011 Ga. App. Ct. Briefs 10769 (2011)
(A11A0769).

0.C.G.A. § 51-12-33(b).

See Cavalier Convenience, 305 Ga.
App. at 146, n.21 (citing Murray v.
Patel, and noting that the appellants in
the instant case each argued that the
right of a tortfeasor to contribution
would continue to be applicable in
instances where one party resolves the
plaintiff’s entire claim by way of
settlement and then pursues an action
for contribution against others claimed
to be responsible). See also Daniel J.
Huff, The Joint Tortfeasor Maze, 24
Medical Malpractice Inst. 1, 21 (2008).

304 Ga. App. at 255 (requiring
apportionment between the defendant
and third-party defendant).

See Order granting Plaintiff’s motion
in limine, Martin v. Six Flags Over
Georgia II, L.P., et al, Cobb County
State Court, Civil Action No. 09-A-55-
4 (Sept. 12, 2011), attached hereto as
Exhibit “I” (finding apportionment in
applicable in premises cases where
there is an allegation of an intentional
tort); Order denying apportionment,
Salinas v. Coro Realty Advisors, et al.,
Fulton County State Court, Civil
Action No. 10EV009982 (Sept. 20,
2011) (holding that to allow a land
owner to apportion fault to a third-
party criminal assailant would be an
“incompatible result” under Georgia
law); Order granting Plaintiff’s motion
in limine, Medina v. GFI Management
Sves., Inc.,, DeKalb County State
Court, Civil Action No. 09A13159-1
(Jan. 11, 2012) (holding O.C.G.A. §§
51-12-31 and 51-12-33 unconstitution-
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128

129

130

ally vague and violative of due process
and equal protection, although noting
that nothing in O.C.G.A. § 51-12-33
precludes its application to negligent
security cases). In his Order denying
apportionment in Medina, Judge Alvin
T. Wong described the current state of
apportionment in premises liability liti
gation involving third party criminal
actors as a “quagmire.” Additionally,
in Couch v. Red Roof Inns, Inc.,
Certified Questions from Northern
District of Georgia, 1:10-CV-00045-
SCJ, the Georgia Supreme Court heard
oral arguments on March 6, 2012 on
these very issues.

311 Ga. App. 224, 715 S.E.2d 728
(2011) (physical precedent only for
Division (2)(b)).

See Plaintiff/Appellant’s Brief
Regarding Certified Questions at 10,
Couch v. Red Roof Inns, Inc., Supreme
Court of Georgia, Case No. S12Q0625.
Interestingly, these  very  same
arguments were made in Cavalier
Convenience by the Georgia Trial
Lawyers Association and the DeKalb
Rape Crises Center in their amicus
curiae briefs to the Georgia Court of
Appeals, effectively predicting the
coming of the current “quagmire” in
negligent security cases described by
Judge Wong in Medina. Nevertheless,
the court rejected these “policy argu
ments” in  Cavalier Convenience,
deferring to the Legislature and the
doctrine of separation of powers. 305
Ga. App. at 146-147.

Restatement (Third) of the Law of
Torts, Apportionment of Liability, §14.

Black’s Law Dictionary defines “fault”
as “/n]egligence; an error or defect of

Georgia Defense Lawyers Association

131

132

133

134

judgment or of conduct; any deviation
from prudence, duty, or rectitude; any
shortcoming, or neglect of care or per
formance resulting from inattention,
incapacity, or perversity; a wrong
tendency, course or act; bad faith or
mismanagement; neglect of duty.”
Black’s Law Dictionary 608 (6th ed.
1990) (emphasis added).

0.C.G.A. §51-12-33(a).

See Order granting Plaintiff’s motion
in limine at 3, Medina v. GFI Manage-
ment Services, Inc., DeKalb County
State  Court, Civil Action No.
09A13159-1 (Jan. 11, 2012). Cf.
Order granting Plaintiff’s motion in
limine at 3, Martin v. Six Flags Over
Georgia II, L.P., et al., Cobb County
State Court, Civil Action No. 09-A-55-
4 (Sept. 12, 2011) (finding that the
terms “negligence” and “fault” in
O0.C.GA. § 51-12-33(d) clearly
evidences the Legislature’s intent that
the subsection be limited to cases
involving negligence, rather than
intentional torts).

Oral arguments held on March 6, 2012,
Supreme Court of Georgia, Case No.
S12Q0625.

Plaintiff/Appellant’s Brief Regarding
Certified Questions at 10-11, Couch v.
Red Roof Inns, Inc., Supreme Court of
Georgia, Case No. S12Q0625.
Counsel for the Plaintiff/Appellant
pointed out examples of multiple cases
with similar facts in which juries
returned  verdicts  that  reflected
disparate percentages of apportionment
to the nonparty attackers. For instance,
some cases have reflected heavy
apportionment for the nonparty, while
in others only nominal fault was found
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136

by the nonparty attacker. Counsel
reasoned that such disparities show a
lack of rational basis for apportionment
in these instances.

Oral arguments held on March 6, 2012,
Supreme Court of Georgia, Case No.
S12Q0625.

Id.  See also Barth v. Coleman, 878
P.2d 319 (N.M. 1994) (allowing
apportionment between defendants and
third party attacker); Weidenfeller v.
Star & Garter, 2 Cal. Rptr.2d 14 (Cal.
App. 4 Dist. 1991) (holding that
apportionment between defendant and
third-party attacker was proper under
Cal. Civ. Proc. Code ' 1431.2, rejecting
plaintiff’s public policy arguments);
Natseway v. City of Tempe, 909 P.2d
441 (Ariz. App. 1995). But see Turner
v. Jordan, 957 S.W.2d 815, 823 (Tenn.
1997) (declining to allow apportion-
ment between negligent defendant and
intentional actor where the intentional
conduct is the foreseeable risk created
by the negligent tortfeasor); Wal-Mart
Stores, Inc. v. McDonald, 676 So.2d
12, 22 (Fla. App. 1 Dist. 1996)
(reasoning that if a negligent tortfeasor
were to be allowed to blame an
intentional wrongdoer, it would create
a disincentive for the negligent
tortfeasor to prevent the intentional
harm from occurring); Kansas State
Bank & Trust Co. v. Specialized
Transp. Services, Inc., 819 P.2d 587
(Kan. 1991) (holding that negligent
defendants should not be allowed to
reduce their liability by intentional acts
they had a duty to prevent); Brandon v.
County of Richardson, 624 N.W.2d
604 (Ned. 2001) (finding it irrational to
allow a negligent party to reduce its
liability due to an intentional tort when
the intentional tort is exactly what the
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138

139

140

141

142

143

144

145

negligent party had a duty to protect
against); Blazovic v. Andrich, 590
A2d 222 (NJ. 1991) (allowing
apportionment  between  negligent
property owner and intentional attacker
but only because the attack was not
foreseeable, thus there was no duty on
the part of the owner to prevent the
attack).

One example given by the appellee’s
counsel during oral argument was the
calculation of the value of a human life
in wrongful death cases, the amount of
which can often vary from one case to
another. However, this difficulty does
not warrant a conclusion that such a
calculation is unfair, irrational or im
possible, as suggested by the appel-
lant’s counsel.

307 Ga. App. at 332.

1d.

Id. at 335; S11G0638 at 7.

307 Ga. App. at 335; S11G0638 at 7.
307 Ga. App. at 335 (emphasis added)
307 Ga. App. at 332.

Id. at 335.

An interesting point was raised by the
plaintiff in McReynolds in her brief to
the Georgia Supreme Court: “[w]ithout
evidence of GM’s fault or liability,
McReynolds’ argument that she should
have been allowed to ‘mention” GM is
meritless. Although every plaintift’s
lawyer in Georgia wishes it were so,
the mere use of unproven allegations . .
. cannot form the basis of fault or
liability . . .” Appellee’s Response to
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149

150

Brief of Appellant at 4, McReynolds v.
Krebs, 2011 Ga. LEXIS 400 (2011)
(S11G0638).

0.C.G.A.
added).

§ 51-12-33(c) (emphasis

0.C.G.A. § 51-12-33(d)(1) (emphasis
added).

But see Fields, 2012 Ga. App. LEXIS
308 (holding that despite the mandato-
ry language found in O.C.G.A. § 51-
12-33(d) as to consideration of fault of
settling parties, there must be some
competent evidence that the nonparty
“contributed to the alleged injury or
damages” before its fault can be
assessed by the jury), quoting
0.C.G.A. §51-12-33(c). Assuch, itis
unlikely that defendants will be able to
argue successfully that juries must
automatically consider the fault of non
parties pursuant to O.C.G.A. § 51-12-
33(d).

Perhaps another way of justifying the
harsh outcome for Ms. McReynolds is
that she was essentially arguing for a
set-off, even in her “alternative”
argument for apportionment. Ulti
mately, she sought to reduce her
liability for the plaintiff’s damages by
the amount of GM’s settlement
payment or its “fault,” but by arguing
the latter in the alternative (i.e., that
she should be allowed to apportion),
she may have appeared to be seeking
the identical relief as in her argument
for set-off. Perhaps the court believed
this was a clever attempt to obtain a
set-off, disguised as apportionment.

See also Deloach v. Deloach, 258 Ga.
App. 187, 573 S.E.2d 444 (2002)
(noting that where there is any
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evidence, however slight, upon a
particular issue, it is not error for the
court to charge the law in relation to
that issue).

2012 Ga. App. LEXIS 308 (Mar. 20,
2012). Prior to Fields, it would appear
that some confusion existed on
whether an allegation of nonparty fault
is an affirmative defense or merely an
alternative theory of causation. See
Order granting Plaintiff’s motion for
clarification, Johnson v. Gibson, State
Court of Fulton County, Civil Action
No. 10EV009486 (Feb. 17, 2011),
attached hereto as Exhibit “J.” In light
of the Fields analysis, it seems
reasonably clear that proving nonparty
fault is in fact an affirmative defense.

See id. (holding that defendants’
claims of nonparty negligence were
precluded as a matter of law because
they failed to render less probable all
inconsistent conclusions).

Plaintiff/Appellant’s Brief Regarding
Certified Questions at 20-30, Couch v.
Red Roof Inns, Inc., et al., Supreme
Court of Georgia (S12Q0625).

Order granting Plaintiff’s motion in
limine, DeKalb County State Court,
Civil Action No. 09A13159-1 (Jan. 11,
2012).

Id. at 7-8.

Id. at 8.

Id. at9.

O0.C.G.A. § 51-12-31. Additionally,

O0.C.G.A. § 51-12-32 contains an
identical opening phrase.
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305 Ga. App. at 145-146.
S11G0638 at 6.

See Slakman v. Continental Cas. Co.,
277 Ga. 189, 191, 587 S.E.2d 24
(2003) (noting the rule that courts
avoid a construction that makes some
language mere surplusage).

See Michael L. Wells, Joint Liability
Rules, 39 Ga. Law Advocate 18,
Spring/Summer 2005.
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APPORTIONMENT LESSONS

A. Apportionment Among Co-Defendants Irrespective of the Plaintiff’s Fault Under
0.C.G.A. § 51-12-33(b). McReynolds v. Krebs, S11G0638 (March 23, 2012)

B. No Contribution or Set-off for Nonsettling Defendant; Nonparty Apportionment Does
Not Depend on the Plaintiff’s Fault. McReynolds v. Krebs, S11G0638 (March 23, 2012)

C. Proving Nonparty Fault is an Affirmative Defense; Inferences Alone are Insufficient.
Union Carbide Corporation v. Fields, A11A2025 (March 20, 2012)

D. The Filing of a Third-Party Complaint for Contribution or Indemnity Triggers Appor
tionment. Murray v. Patel, 304 Ga. App. 253 (2010)

E. No Apportionment of Fault to a Nonparty Where the Only Basis for Apportionment is
an Agency Relationship. PN Express, Inc. v. Zegel, 304 Ga. App. 672 (2012)

F. Pattern Jury Charge for comparative negligence is Invalid. Clark v. Rush, 312 Ga. App.
333 (2011)

EXHIBIT “A”
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IN TEE STATE COURE OF DEKALB COUNTY
BTATE OF GEORGIA

RICHARD MERLE REASONER, at
surviving spouse of ELIZABETH
DIANNE REASONER, deceased,

Plaintify, CIVIL ACTION FILE

v No. 08A92811-3

ANN C. 8TIEN SCHWARTZ, a4 the
Aduinistrator of the Estate of TODD
KTRK STIEN, decensed,

i e i e

Ihﬁnim i

:

Introduction

This wrongful death actlen is specially sat for trial on Augast 18, 2009, Qn May 6, 2009,
Defendan CuideQue/Stien’ filad o Notics and Deelgnaton of a Negllgent or Af Faalt Nonparty
pursunt ta 0.C.G.A. §51-12-33, along with & Finet Amended Answor and Dafenses to
Plsini#Ps Frct Amanded Commpleint, PlintEmoves tosriko thie defbnse srd datignstion,

0.C.GA, §51-12-33 (6) provices thutis defersling party shall give notice tiot Tater than
120 days before trisl “(hat & non-party was whally or pattialty at favtt” The muwber of days
between Mey 6, 2009, and August 18, 2009, = 104, However, n focnote 3 on page 8 of the
Motitn fo Strike, Flalutlff states that “[i]a order 12 mget the Count's wisl schedule, Plaintiff
agread to walve ths 120 day notlos requirement” Assuming, this conosssfon fireoloscs the mpla

IGuideOne Hiite Insurance Companyfs fhe wningured/underinsticed matoriet catrler for
Ms, Reneonet's employer, whish provided itie vehicls that was involved i the subject necidant,
Jt-was served with & copy of tha somplaint veder 0.C.G.A. § 33-7-11 and filed a specinl
gppeaxance/anywer in this case.

EXHIBIT “B”
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- reaoliition of this mattes the Conrt will sddsess the matutory interpestation lasues aseartad by tho

pﬂ.ﬂiﬂi

Factual and Procedurel Background

Thrs oaso stemts from &n April 1, 2007 vehdealar collision that roeulted in bwo fitulitios
and] cauged other serlous injuries on Interstate 983 in Gwinnett County. Plafnfiff alloges that
Todd Kirk Sten was negligently, ecklossly ahd wantouly apersing a 2004 Jeep Libety n he
southibound funes of 1-903 and au a resuld strug the'sear of enothey vehiole, 2 1996 Chrysler
Town & Country Ve, PlatntifF copteads tis qansed the Libecty aad the ven o trave] through s
median of 1985 and into the novhbound laney, whers the Liberty struek the 2006 Jeep Grand
Cheralese Larado. Blizebets Dianne Ressonsy o front asal passanger tn the Larsdo, wis killed,
83 wag Stien,

The Consolidatad Pratrial Qrder, fied on April 24, 2009, statad upon infirmetion &nd
balief that Sten's actions were the result of Ins being attacked by his dog, which cansed him to
cantact the van With tis velicls md caused them to ¢ross the median, As such, the defense
contended Stien wes confronted with a suddsh energeney.

O May , 2009, “Deferdint GuideOno Blite/Stien” flod & Firet Amended Propoted
Pregia] O, along with tho afbremseationsd Netioo end Didipration of s Neghgeat or At Faul
Notiparty ad the First Awended Answer end Deferises to Plaint(fs Fint Aménded Complaint
Aftet theso mendments, Defendant’s outling ofthe vese asserty that (ho proxitate couse of (he
Plaif s njries wag e negliget dasig df o ighway by the Geargla Deparrtnt of
Trengporiation o faling to éreot & barrerin the medun thet wold have prévented the Liberty

b
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and ths van from crossing into onsoming trafils in the notthbovad taves.

Plaintifl's motion to siiks, Fled Jine §, 2009, assorts thaf under the plaia Jangaage of
D.C.G.A. §51-12:33 funilt cannot be apportiotied to anonparty in this case because the Plaintiff
was not negligent end beosuso multiple forlfedscra wers not named in this action. Indsed,
Plalneif urges thet Botk oonirbutory negligenbe by pleinfif and raiipts daferdaite semaln
requiremants inder the new siafules s mﬂm&omﬁumﬁmﬁumuﬂwbmﬁnﬁﬁmm:
tnt spliostion f i st i tho mamer slggested by Defeaden i fls cass would be
unconstitudonal agd would conflict with the (eorgia Tort Claims Aet wnd impeds the state’s
soversign mmunlty,

Defendant's response wsserts that Q.CKLA, §51-12-33 applies in (ae absencs of any fanlt
on the part of the Plaintiff snd in an action whire the plaintiff has sued only ony defsndan - in
other words, ths naw vatelon of the statide caduites apporonment of ssvacal Hability in al) cases
in sisigla defendant eases. Defendant nascrts that 1o read the stafufe otherwles wonld fead to
shausd vestilts, Fusthermore, Defindant arguek that the etatwiory lguage is sufficicotly defintte
10 withitand Plaint{ff"e vagueness uﬂdlut priboesg challanges and that thig statute neithés
impades the stute’s $oversign immnity nor chofficts with the Georgla Terf Claims Act.

Yegal Analyals

The starutory Jemguage at i n thidoase was enscted a¢ a pet of thio Georgla Tort
Rafort Act of 2008, The ald version of O.CKLA, §51-12-33 (a), yrior to ite 2003 enendment,
pravided:

%m:mﬁuu s broupht gaines mwhrs fian ons preson foe injury to persn of
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praperty and the plaintft is himeelt 1 bome dégree 1esponeible for the injury or
dameges clumed, the irer of fact, in Itk detarmination of the total suowdt of

damages to be awarded, if my, may spbortion ite sward of damages smoxg the
pecsts Who ara liable end whoss deges of fault fs greater than that of the infitred

pixty according to the dsgree of fuult af exoh prsson. Demages, if apportionsd by

the tier of fact as provided in this Code section, shall be the linbility of ¢ach

person againat whom they ere awarded, shall not be a joint Hability smong the

peesons liahle, acd dhall not ba ubjectio any cight of contribution,

Subsaatione () ﬁd{a’J of the former eads seckion addrm:hmn.nﬂ effecrtive date lssnes,

T Sehriavar v. Maddyz, 259 Ga. App. 558, 561, 578 § 524 210, 213-14 (2003), the
Georgie Court of Appeals refected the assertidn of defeadants that thepe should have been 2
instruction undet the former 0.C.G.4. §51-1233 (z) on appartionment of damages with 4 6o-
defondant twho had beea dismiesed from the chse, Tn Schriever, the court found that the law did
not npp}yappmﬂumm:ttnmrﬂu, even former partiss to the aetion; thus, “an fnstruetion
o egportionment with ki veould have been Inapproptiate.” 259 Ga, App. ot 561, 578 8.8.2d &
214,

112 2005, the Genesal Asstaibly amended 0,0,G.A. §51-12-33, creating & new substetion
(6} to allow defendints to shift blatne t & norjparty for its percentags of the harm suffired by the
plaintifE, Itas this provislon thay Defm&mtfﬁxtu invoke in ﬂmi;;m:-tn fanlt highway design.
inetead of the defendent driver, But the sinerfment of subseotion (¢) wes not tho ouly elisration
fhe Gieneral Atsernbly made fn 0.C.G.A. glsm.z-as. snd g i mvast be ewed in confuntion

with other changes mede i e stetute.

3 The current O.C.G.A. 411247 privides in pertindnt pazt:

‘2) Where an gotion 1 brought agsins one er mate persons for injury to person or
;:jupmﬂmﬂth&pln{nﬁﬁhmmmmhgm responsible for e infury of damages
olaimed, the frlsr of fast, in ity deterndination of the 10fal amotint of dimezes tobe
awatded, iF eny; chell determine the percentuge of felt of the plaintiff and fhe

4
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Analysis of the languige of 0.C.G.A § 511233

The former subscction () of O.C.(LAJ §51-12-33 provided that it applled “[wihere an
action is browght againit mads than ene persor for ujacy ta persan of property gird the plaintiff is
timself to some dsgres responsibla for the ixjhy or dstages chuimed.” (Rrupbasis supplied) As
a result of ths comjunctive warding, the old law uqumdhu&tﬂwpmmﬁ of mors than one
defendant in the case gt the tlue of trisl, as the Court of Appeals held in Sehyiever, and that the
plaintiff alsa be culpeble to some dapree for the injuties suffered.

When the Genezal Assenably rewrots gubsaction (a) in 2005, the ravissd subssction dealt
ealy with the redustion of demsges die o corhiparative tiogligence. The new language makes
olear what hes ahweys been the cass - that conrpartive nogligence princlples apply even when
fhege is only ons deféndant: “[wThern an aotiofs is brought mhmtmwmﬁpﬂwm for injury
to person or property aned fhe plaintiff is to sode degres regponsible for the injury or dumages
claimed.” (Emphasis supplisd)

judge ehall raducs ths amounl of derdges stherwise pwirdasd to the plainfift in
proportien to his ox her pevcentage of Falt,

{b) Where an action i# brought agalnst moro than ono pecson for frjury to pétsed
or propety, the teier of fast, In ie daterminetion of the total ametnt of datmages t
be avarded, if any, shall after & redaction of dumages pursusnt to Aubsection (g) of
this Code section, if any, apportion itd awiod of dumages among the pertons who
aa Jisble according 1o the percentage of fanlt of each person. Damages
apportionsd by the trier of fact as pro¥ided In this Code section shall be the
libility of each parson against wham they sre swardad, shafl nothe a jolnt

Highi ity among the perscus labls, und shail not be subject o any right of
contribution,

(6) fn n3scusing peroentages of faoh. Che frer of faot shall conside the fauk of il

pectans o entities whe coniributed lo tha alleged infury or dansages, regandlecs of
whether the persort or entity was, or Could have bean, nemed 23 pparty to The sail

5
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Bt the (iéneral Asserably did not gtop fhens in its redrufing of the stabate dn 2008, K also
tregied anew subieation (b) to separstely' deal with the dpportionment of damepss. The new
sitbssgtion () steles fn fts introdactory clanse st it applies “[wThers an action is brought agalnst
mara than ane person for injury to person or péperty.” (Brophasie supplied ) Thus, the pliin
Tanguags of this subsection makes it apply onlf whete thers are mulifple defendants. It s abso
votewerthy st the introduetory olawse Inthe sevw subeection (b) 15 the same wording as te
formes qubsection (a), whish dwaﬁ&dmmum%ummmmwmmﬁr
injury o peruon of proparty. Although the Gdneral Assembly sktzred the language of ndbeeotion
() in the 2005 redeaft to apply to cased with aslngle defeudint, 1t consdtlonsly chose to refals the
requirement of nitipls defendants when it oxpendsd the appileshility of apperiiormment.

In the new subsection (b), apportionment of damages is now wadertuken “after s reduction
of damages purgugnt to sibsscfion (x) of this Code section, {f gny. By emplacing spportionment
it & peparats paragraph fom comparitive segligence and Incorporating tha above cited
lanpuags, the languegs of thit cods cection, rdad in fsolagon, sppears 1o shawy an intant to
apportion damages irespeotive of whether fhe plalnt{il ovas at faulf?

Next, after re-crafting in subpection (W) the cirsumstances in whish fult can be
apportionsd, the General Agseibly inchuded dn introductory class in is re-write of sohseotion
(€). That clunse states: " ssssssing percentafes of fuil. . ,” sad then goes onto allow for the
inglusion of & nonpary emong thogs gsinst whom blams can be eesessed. For purposes of

apportionment, the introductory olavss refamung to the essesscent of fult peroontages appeas to

4 Thip epinfon will disvuss below thowffect of reading this seation In puri materia with
ather parts of the Ast snd unarendad pornogs of Georgia law,

6

Georgia Defense Lawyers Association 2012 Law Journal/33



refer beck: to the prior subsadtion in whith the tieneral Assembly hua set out the vircumastanced in
which fault can be apportloned: where theve {3 )“mare ﬁm'ﬂm" defadat ea st ot n
aubscetion (b). Had the General Assenably Withied subadetion (6) to apply to mny type of cass In
which a nomparty could be filted, it would net have wsed the infroductory clause. And, mdecd,
subsection (o) vontaing o langiags authorizing apportionment of reduotion of damagea by sither
fhe judpe or jury, Becanss th is not 4 cass “[i?]hmmmiun- ﬁhmnglﬁ ugainst more fhan one
pevson for Infury to persan or property,” the pvision in subseetion (¢) for shifiing blams 1o 2
nonpacy docs nat apply:’

Defendant’s sole argument againgt thelain fanguags of the Intraductory slanse of
subseetion (b) ds that if is én absurd result, heocpasaif, for instance, 2 plaintift who is injured by
thros tortfeasor sted tova of them, the £ault offthe abseat tortfyesor ia sonsideted, butnotif ho
plaintiffonly sues one of them, Such o yesult i viot abstutd; ingtead it retaing, in Bmited forn, &
peivilege plainfiffs havs had from time tmmemm-h! « to pursue their rights against an mdividual
pullry party sithout tracking dovnt every remdtely resporsible padty.’ Defandsnr's broad reading

sl

4 (e deOne Elite Insarance Compaovhag not alleged that {¢ is o “party” fo this sction A
special apperance and warticipation in litigatlan by an wnsored motorist carriee wonld not
create multiple partles for purpases of the stefate in any event. Althoogh prior pleadings were
amblgnous, the Pretrial Order statea that it “sfiali be défonding this ease exchusively in e rame
of Todd Kirk Stien." Ben whers an yninsurefl motorist camer definds in its 0w rame, it would

ot hie g action “brought against mors than gne peson fbr tafury to person,” and GuldeOno s

not o tartfegsor.

" Assuming argnendo et O.C.G.A, § 511233 epplies to el cuzes of multiple
tortfaasors, imespactive of fiolt of the pluintiff, giving offect to the introduciory phrase of
0.C.GA § 51-12-13(b), limiting apgortionnient and reduction of demages fo cages mvolving
ttigle pacties, operates n a filr fishion to gllow the plainfi¥ & Yomedy for the mngdm:blm.
T mitigates confliot with the longstanding prmeipls that eviry vight should have 8 Yenedy, while
addrassing the evil of trolling for desp pockets smong those peripherally and very remotely
reepapsible, A plaintiffis mot 1kealy o sue & temotaly involved defendant by hinself - it would be

1
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of the statute, however, wouwld violite u hmpadrant prinsfple of stanitesy constraction,

Stagutes in detogation of the sommon lw “must b stricly coristrued wid never axtended
boyond their plain snd explicit terma.” Stanfiel v. Glyan County, 280 G, 785, 787, 631 §.8.2d
374 (2006); accord, Killearn Parters, Inc. v, Southaast Props., 270 Ga. 144, 146, 611 8.0.2425
(2005) {statutory lenguage must bs read literally), Baydls v. Daryanf, 240a App. 129, 73132,
649 8,B.24 674, 677 (2008); Stoker v. Sevartn, 202 G App. 870, 874 (n. 10), €65 $.8.24913
(2008) (“cannot by ext=ndsd to cgrs not amutrrated in the statutss, and the courts have no
poer o g the eedy), |

The tegiglaturs & presumed to act with knowledgs of this ule of construstion, end with

that body only lies the tight and privilegs to grant rights not given under the commoan lew

and to extond and brogdan any rights e grantsd. Sush iy nut the fonstion of the coutts,
Delta Airfines, fno, v, Townssend, 279 G, S1L{ 512, 614 3624 745 (2005), Hore, the logislaturs,
while extenging defendate’ rights 16 apportion he cesponaibility for damages, choss to Tatain
{he existing lmitation fo saits “brosght agtmet mors than one pérson.” Accordingly, s
mterpretation that proserves the cammen Jaw pight of & plaintiff to severally ane a singla
earponsible perty for el of hiz or her damagsd is tn be favorad.

very hard to establlsh proybmate causs considering the predominant falt of those whose we niot
préseot (and ovin 4 $hadow ofeontritatory ftalt wonld be comperad o thiat amall amount of
flt of tha nemed dafeodant), But the wienged plaintiff wonld still havs the right to 4 complete
révovesy by selecting a eubetiotially lisble debendont, and thet defendant in tem Would have the
ripht 1o cantribistlon against the other respondible parties, d remedy thet hag been desmed
sufficient for more than & century: Or the platotiff sould slest, Instead, 16 proceed agaimst
mipls respondible partics ng heve each ddfendant pry only the shiére that aceozds with ita o
degree of filt, Arguably, such an Interpretetion would mitigate tuch of e pereeieed problens
of searehing for n deep pocket while mitigatipg some of the il] effects on the injured plainff of
the solution.
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Interpretatipn io parl myterial with other provislons
Tn the game section of the same Aot with the revidens of 0,.C.G.A. § 51-12-33, he
Ganeral Asgemhly gloo revieed O.C.G.A, § 51-12-31, The shanges are shown below (new
lenguage in italfes, old lenguags struck trougtl: |

Excapt as provided in Code Seation £1-12-33, whete an action i3 brought jointly against
mﬂmp&mm ﬁrr:plmﬂﬂ'mwmmdmmﬁr

reriihe Fertsegticistathofite ar infury coused by any of the defendants
dguinﬁanf,r t.&ade;m:fmmrm Habls for the infury. In its verdict, the jury mey
specify the peritular damages to bé redovered 6f sach defendant, Judgmient in such & case
rmaf be entersd goverally,

The: first {tem which Jeape out fs that this Cadd Ssctlon is ouly to apply when O.C.GA. § §1-12-
34 doés not, And Seetlon 15 of the Aot malgs the new provisions of both Section 31 md Section
33 “apply ouly Wilh respect to cruses of aconarising on or after the sffective dute of this Act,
ind any prior causes of action shad] continie t b paverned by prior law.” Accordingly, the
Defindant’s independett interprelation of 0.0.G.A, § 5112433 would make the rovised
Janguage, and indesd the cathety, of O.C.GLA. § 51-12-31 meaningless.® Thers Would be
literally no cases “where 2n action is brought jointly against seversl persong' which would be
owtside the scope of 0.C.GLA. § §1-12-33 undor Defandant’s Snterpretetion. “Tha two statuts are
“mpari meferia’ sinoe they relate ta the sme bubject tstr, and it i an slamantary rile of
stitmtory construction that stabutes in pari matem bo constived topether.” Synder v, State, 283
Ga. 211,214, 657 8 E.24 834, §37 (2008),“Iris 2 basio rlo of contubton that e stetuto ox

constifntianal provision should be construed. (o make &1l jts parts harmonize nd o give

 Tn thia case, thers is g single infurv. Asath, end thamew Ianguage of O.C.GA, § 511231
woyld not suggest 1 geveranse of damages ifithe Geargia DOT was a parly. Rether, tha Plumtiff
sould recover daroages againgt “the defendiet or defendants lable fur the” deeth,

9
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sensible and intslligent effeot to eagh part], #a %t fe not preaumed hat the Joglelature intended
fhat sy pact would be without meaaing,’ Howson v, Lowes of Sovannah, 235 Ga. 201, 203 (219
8.B.24 115) (1975)." Gifbert v. Rickandson, 264 Ga, 744, 747-748(3), 452 5.8.2d 47¢ (1984)"
Conclugion

It doeg kess violenos to the rules of statltory sonstruction 1o 1ay no Weight on the
rﬁmtsrﬂmilﬂ;uffnmu subaaction () into twby Subseotions in the 2005 revision than to rénder
meaninglss an entire Code Section, Tha revison of 0.C.0.A. § 51-12-31 lends no support to ah
intent to elirninats joint Hability in all ceyes, Therefors Plaintff' s reading of 0.C.0.A. § §1-12-
33, limlited to rases invalving contrivutory nagligsmoe by the Plaintiff in accondance with it
previsus meaniag, fs supstior to an interpretation which extends the reach of 0.C,G.A. § 51-12-
43 to all cases involving rmifipls trifasors, exchiding gay cases from the reech of Ssction 31,
Such i interpretation is also consistent wih the decision to leave',C.GLA. § 51-12-32
uppmended - that “(e]xcat as provided In Cogic Section 51-13-33, where a tortious aot does not
involve moral turpituds, contribition among daveral trespassers ey be enforced just a8 if an
astion had beon brought against them jolntty* And, most imporiantly, such a limiting
constrietion ig elso In accordence with the principle that stetutes in deeogation of the common

" The precise meaning of “damages for an Infury caused by any of the defendants againat
only the defendent or defendants lisbls for the injury™ ¢ st relevant to this decision, Suffige it to
say fht, construed jn the Hght of the Hmited eonstonction of changes from (hé commun law, it
wonld not suggest @0 inteat (o sbolih joint apd several lability, And given thet fhia Janguage is
orily intended to apply in cases where Sectiod 33 does hot, the language concaming
spportionment in Section 33 cancot vsed fo fsad such an iutsnt in Section 31,

* This Code spotion gives a vemedy for a defindant sued singly snd reqaired to puy el of
the demages; wnder Defendant’s interpremtipn, the Code section would only be spplicable when
& Defendant slept on ite rights in falling w paoceed under 0.C 0.4, § 51-12-33(d).

10
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law “minst be etriotly construed and never extended bayond thels plain and explleit topme,”
Stanfieid v. Glynn County, 280 Ga. 7185, 767, 641 8..24 374 (2006).

Finelly, it cannat ba the case that reductibn of damages is evallsble whers tharg is an
sty chady to point to, but no possibility of obfining rofisf from that sbsent party, but s not
gvailahle when the other persen allsgedly af funlt is a party preasnt and definding itself and
suh]ect to baing astessed with responsibility o the dameges. Such g result wauld ot only be
abaurd, but also » viclation of oqual protechon.

Ascordingly, the Conrt finds that Defentlant canoot scelt to appoxtion blatns with &
nouparty becauss thare {s, and et ol times has Heou, only one Defenulant by this orde and there iz
no msgertion of contributory negligence tm fas gart of the Plaintiff, Therefors, Plainkiff's Motion
ta Striks Defendent’s Fifth Defenze and Noticd and Designation of a Negligent or At Fault Party,
filed on Juns 5, 2009, s GRANTED,

O ORDHRED, this 30 deyr of Yuly, 2009,

(Sngna 271 (e
WAYNEPURDOM, JUDGE
STATE COURT OF DEKALB COUNTY

Copy to:
Al parties (low)

11
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IN THE STATE COURT OF DEKALB COUNTY

STATE OF GEORGIA
MAXWELL TAYLOR,
Plaintiff, . CIVIL ACTION FILE
+ NO.06A50694-7
V.

DEKALE COUNTY, GEORGIA,
Defendant.

ORDER
Defendant in the above-styled case filed a Notice of Fault of Non-Party

pursuant o O.C.GA. § 51-12-33. On July 22, 2008, Plaintiff filed a Motion to
Strike Defendant's Notice of Fault urf Non-Party, claiming that 0.C.G.A. § 51-12-
33 does not apply o the facts in the instant case, and, further, application of
0.€C.GA. § 51-12-33 would be unconstitutional. Defendant filed a Brief in
Opposltion. The Court held 3 hearing on Movember §, 2008. The Court granted
counsal an extansion of time in which to file additional briefs. Counssl for both
parties filed supplemeantal briefs. The Court held a second hearing on January 9,
2008,

The case arises from a two-vehicle accident which occurred on Cclober
29, 2005. Plaintiff was the front seat passenger in a vehide dri»..ren by Robert
Lamar. Mr. Lamar was driving in the opposite direction of Officer Terry Bernard
McCord, a DeKalb County police officer. When Mr. Lamar atiempted to make a
laft tum, his vehicle collided with Officer McCord's vehicle. Ag a resulf of the

EXHIBIT “C”
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collision, Plaintiff sustained injury and is claiming medical expensss in the
amount of $923,839.56.
Le [
0.C.G.A. § 51-12-33, which addresses the “reduction and apportionment
of award or bar of recovery according to percentage of fault of parties and
nonparties,” provides the following:

{a) Where an action is brought against one or more persons for
injury to person or property and the plaintiff is o some degree
responsible for the injury or damages claimed, the trier of fact, in its
determination of the folal amount of damages fo be awarded, Il any,
shall determine the percentage of fault of the plaintiff and the judge
shall reduce the amount of damages otherwise awarded to the
plainti¥ in preportion to his or her percentage of fault,

{b) Where an action is brought against more than one person for
injury to person or proparty, the trier of fact, in its determination of
the total amount of damages o be awarded, if any, shall after a
reduction of damages pursuant to subsection (a) of this Code
section, if any, apportion its award of damages among the persons
who are liable according o the percentage of fault of each person.
Damages apportioned by the trier of fact as provided In this Code
section shall be the liability of each person against whom they are
awarded, shall not be a joint Fablity among the persons liable, and
shall not be subject to any right of contribution.

{c) In assessing percentages of fault, the trier of fact shall consider
the fault of all persons or enfifies who contributed o the afleged
njury or damages, regardiess of whether the person or entity was,
or could have basn, named as a party to the suit.

{d){1} Negligence or fault of a nonparty shall be considered if the
plaintiff enfered into a setisment agreement with the nonparty or If
a defending party gives natice not fater than 120 days prior o the
date of trial thal a nonparty was wholly or partially at fault.

(2) The notice shall be given by filing 2 pleading In the action
designating the nonparty and setfing forth the nonparty's name and
last known addrass, or the best identification of the nonparty which
is possible under the circumstances, togather with a brief statement
of the basis for believing the nonparty to ba at faulf,
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(a) Nothing in this Code section shall eliminate or diminish any
dafenses or immUnities which currently exist, except as expressly
stated in this Code saction.

(1) Assessments of percentages of fault of nonparties shall be

used only in the determination of the percentage of fault of named

parties.

(2) Where faull is assessed against nonperlies pursuant o this

Code section, findings of fault shall not subject any nonparly o

liability In any action or be introduced as evidence of lability in any

action.

{g) Notwithstanding tha provisions of this Codae section or any other

provisions of law which might be construed to the contrary, the

plaintiff shall not be antitied o receive any damages if the plaintiff is

50 percent or more responsible for the njury or damages claimed,

A stalute is presumed to be constitutional unless it is astablished that it
"manifestly infringes upon a. constitutional right or violates the rights of the
peopla. . . .* Georgia Depariment of Human Resources v. Sweat, 276 Ga. 627,
580 S.E.2d 206 (2003). Where a statute dces not infringe upon a fundamental
right and the complaining party Is not a member of a suspect class, substartive
due process analysis of governmantal action is performed under the “rational
basis test.” id. af 628, 580 S.E.2d at 210. The rafional basis test is the lsast
rigorous level of constitutional scrutiny, [d, at 628, 580 5.E.2d at 210, Undaer thiz
test, a statute will be upheld in the face of a due process attack so long as it is
reasonably related to the public health, safety or general welfara. Id. at 528, 560
3. E.2d ai 210,

Similarly, when neither a suspect dlass nor a fundamental right s affected
by the challenged statute, an equal protection chellengs is assessed under the
rational relationship test. Roberis v, Burgess, 270 Ga. 486, 614 S.E.2d 25

(2005). The rational basis test requires that the classification drawn by the
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lagistation be reasonable and not arbitrary, and rest upon some ground of
difference having a fair and rational relationship to the legisiation's objective, so
that all similarly sifuated persons are treated afike. Old South Duck Tours, inc. v.

Mavor & Aldermen of the City of Savannah, 272 Ga. 869, 535 S.E.2d 751 (2000}
A classification will be upheld in the face of an equal protection challenge so long
as under any conceivable set of facts, it bears a rational relationship to a
lepitimate end of government not prohibited by the United States Caonstitution.
Id. at B73, 535 S.E 2d at 755, In thiz regard, the parly who challenges legislation
on equal protaction grounds bears the burden of establishing that the legislative
facts on which the classification is apparently based could not reasonably be
conceived o be true by the government decision maker. |d. at 873, 535 S.E.2d
at 755,
Plaintiff's Contentions

Plaintiff confends that Defendant's purportad Notice of Fauli of Mon-Party
is nol applicable to the facts of this case and, further, application of 0.C.GA. §
51-12-33 in this case would be unconstitutional. Plaintiff argues that Defandant's
Notice shoutd be disregarded by the Court and stricken from the record because
O0.C.GA § 51-12.33 applias only to causes of action where the Plaintiff is to
some degreea responsibla for his injury. In the instant case, Plaintiff argues that
there is no evidence that Plaintiff was responsible for his injuries.

Additionally, Plaintiff contends that applying O.C.G.A, § 51-12-33 to
reduce Plaintifi’s recovery due to the alleged fault of a nonparty would be

unconstitutional. Plaintiff argues that 0.C.G.A. § 51-12-33 is vague, overbroad,

Georgia Defense Lawyers Association 2012 Law Journal/42



uncertain and unclear; and It violalss due process by denying a fair Inal to
litigants and nonpartias. 0.C.G.A. § 51-12-33 requires the jury to allocate fault or
liabllity to unrepresented paries. However, the accused nonparly and the
Plaintiff have no reasonable opportunity to defend against the naming of a
nonparty who is allegediy at fault. There is no provision for discovery, and the
nonparty cannot raquest a hearing. Further, although a Plaintif's award may be
reduced by the percentage of the nonparly's fault, the nonparty has no financial
or pecuniary obligation to the Plaintiff.

Plaintiff also argues that 0.C.GA. § §1-12-33 denies equal protaction
bacause it allows the Defendant to blame a nonparty who will not b held liable
to the Plainfiff. Plainliff argues that procedural benefils cannot be granted to
some litigants and capriciously denied to others without viclsting the Equal
Protection Clause, Plaintiff argues that the slatute classifies Plaintiffs and
nonparties in ways not rationally related fo any legitimate state interest; thus, the
statute Is invalid based upon equat protection grounds.

Defendant's Contenlions

Defendant argues that Flaintiff's Motion to Strike must be denied because
{1) there is at least some evidence that Plaintiff assumed the risk of injury and,
therefore, is to some degree at fault; (2) O.CG.A. § 51-12-33 provides for
congideration of fault of alf persons, including nonparties, regardiess of whether
Plaintiff Is to some degres at fault; and (3) Plaintiff has faled to show that
O.C.GA. § 51-12-33 is unconstifutional.! 0.C.G.A. § 51-12-33 I reasonably

' On Jufy 5, 2007, In the State Court of Bulloch County, Judge Gary L. Mikel denied Plainiis
Mation Regarding the Uncanstitulionality and napplicablity of All or Part of O.C.G.A. § 51-12:33

§
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rolated fo a permissible lsgislative purpose, and Plaintiff has failed to show how it
violates substantive due process or equal protection,

Defendant argues that there iz some evidence that Robert Lamar was
impaired and that Plaintiff assumed the risk of injury by voluntarily riding In Mr.
Lamar's vehicla, On Friday, October 28, 2005, the day before the accident,
Plaintiff leff work at 2:30 p.m. and at soma point that evening, he went out to
have "some beers" with Mr. Lamar. Mr. Lamar testified that he drank two or
three drinks with vodka and orange juice and probably a margarita.® Defendant
argues that fo the extsnt O.C.G.A. § 51-12-33 requires Plaintiff to be to some
degres at faull before the jury may consider the fault of a nonparty, which
Defendant disputes, thare is sufficient evidence hera that Plaintiff is to some
dagres responsible for his injuries.® Therefore, 0.C.G.A. § 51-12-33 applies.

Additionally, Dsfandant argues that O.C.GA. § 51-12-33(d)(1) provides
that the negligence or fault of a nonparty shall be considered if the plaintif
ontered into a setllement agreement with the nonparty or if a defending party
gives natice not later than 120 days prior to the date of frial that "a nonparty was

wholly or partially at faull.” Plaintif§ entered into a settiement agreament with Mr,

M g

A Banne ally ang he i
Taoni 5, Bannedl, O v Wal-Mar Tran ion, LLC, an for Shel . (Exctribit D-

! Following the aufomobiie accident, the record mflects that Robert Lamar was amested and
charged with DUL. Mr. Lamar subsaquentty pled guilty to making an improper i,

* Defandant ralies on Dgloach v, Deloach. 258 Ga. App. 187; 873 S.E2d 444 (2002), wharo the
Court hald that “jwihen there Is any evidence, however slighl, upon a partleular lssue, 1 s not
aeror for the court to cherge (he law In relation to thae issus. A charps an assumplion of the risk Is
appropriaie whare there Is ovidence thal the plalnliff hed subjective knowledgs of the spaciliz,
particular risk of harm assoclated wilh the activity or condilion that proximetely causes Injury, yet
proceeded anyway."
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Lamar, In Response to Defendant's Interrogatory No. 9, Plaintiff stated, “[a)
policy fimit in the amount of §25,000 was received from Progressive Insurance
Company," Further, Defendant argues that based upon the clear language of
0.C.G.A. § 51-12-33(d)(1}, Plaintiff need not be found at fault before the jury can
apportion its award according lo the degree of fault of the parties and nonparties.
Dafendant argues that the statule applies to cases in which Plaintiff is not to any
degres at faull,

Additionally, Dafendant argues that Plainiiff has failed carry his burden to
show that 0.C.G.A. § 51-12-33 is unconstitutional. Applying the rational basis
test to Plaintiffs constitutional challenge to the statute, Defendant argues that
Plaintiff has not shown that the statute viclates due procsss, Le, that it Is ot
reasonably related to the public health, safety or general welfars. Further,
Plaintiff has not shown that the statute violates equal protection, f.e., that it
classifies Plaintiffs and nonparties in ways not rationally related to any legitimate
glate interest, Defendant argues that O.C.G.A. § 51-12-33 in no way diminishes
Plaintif’s meaningful access to cours; it does not abolish Flaintiff's right to

~recover from any individual or entity in any civil action; it does not limit the
amount of recovery; it does not preclude Plaintiff from irlhg suit against any
party; it doas not eliminate any substantive claim Plaintiff right assart: and i
does not reduce the folal amount of damages Plaintiff might prove and be

awarded as compensation for his Injuries.®

* Defendant aiso emphasizes that the sihgle nonparty, whose fault Defendant seeks o have
assessad by lhe jury, entered i a seltement agreoment with Plaintif,
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Defendant argues that the Georgia Legislaiure provided a reasonable
statutory scheme by which Defendants would be heid legeily responsitle for the
damages caused only by their conduct based on the jury's apportionment of fault
0.C.G.A. § 51-12-33 provides for the apportionment of damages based on the
fault of all responsible parties and, thereby, achieves the rational goal of ensuring
that each person or entity responsible for Plaintiff's injury will be liable fr only
that porilon of the total damages caused by that person's percentage of fault.
Defandant arguas that the atatute cleardy dislinguishss betwean llabiity and faull
bacause only party defendants can be liable for damages. Monparties cannot be
fiable for damages, but their fault is considered for apportionment of damages.

Conclusions of the Court

The Court finds that Plaintiffs Motion to Strike Defendant's Notice of Fault
of Non-Party must be denied. Plaintiff has failed to carry hig burden to show that
0.C.GA. § 51-12-33 appliss only where Plainfiff is to some extent responsible for
his injury or damages claimed; or that 0.C.G.A. § 51-12-33 violates due process
or equal protection under the facts of this case. 0.C.GA. § 5§1-12-33 addresses
the "reduction and apportionment of award or bar of recovery according to
percentage of fault of parties and nonparties.” 0.C.G.A. § 51-12-33(c) provides
that "[iin assessing percentagas of fault, the trier of fact shall consider the fault of
all persons or entities who contibuted to the alleged injury or damages
regardiess of whether the person or entity was, or could have been, named as a
party fo the suit” O.C.GA. § 51-12-33(dX1) provides in part that the
‘Inegligence or fault of a nonparty shall be considared if the plaintiff entered into
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a sefilement agreement with the nonparty. .. .* There Is no dispute that Plaintif
in tha Instant case enterad info a sstfiement agreement with nonparty Robert
Lamar, the driver of the vehicke in which Plaintiff was a passenger at the time of
the collision.

Contrary to Plaintiffs conlention that 0.C.GA. § 51-12-33 addresses
reduction and apportionment of award only when Plaintiff is responsible for his
injury or damages claimed, the stalute also addresses apportionment of award
when Plaintiff is not responaible for his injury or damages claimed. O.C.GA. §
51-12-33(a) specifically addresses reduction and apportionment of an award
where Plaintiff brings an actlon against one or more parsons for injury to person
or proparty, and Plaintiff Is to some degree responsible for the injury or damages
claimed. Under 0.C.GA. § 51-12-33(a), the frier of fact must determine the
parcentage of fault of the Phaintiff, and the judge must reduce the amount of
damages In proportion to Plaintiff's percentage of fault. However, O.C.G.A. § 51-
12-33(b) specifically addresses reducton and apporfionment of an award where
Plaintiff brings an action against more than one person for injury to person or
property, and It does not require that Plainfiff s to some degree responsible.
Under 0.C.G.A. § 51-12-33(b), the trer of fact must determine the parcentage of -
fault in its determination of the amount of damages to be awarded and "shall after
a raduction of damages pursuant fo subsection (a) of this Code section, if any,
apportian its award of damages among the persons who are fiable according to
tha percentage of fault of each parson,” Thus, sven if the trer of fact does not

find that Plaintiff Is to some dsgres at fault, under subsaction (b), the trier of fact
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must apporfion its award of damages among the persons who are liable
according to the percentage of fault of sach person.

Altematively, since Plaintiff in the instant case has filed an action against
only one Defendant, O.C.G.A. § 51-12-33(a) a{:plies if Plaintiff is found to ba fo
some degree responsible for his Injury or damages claimed. Contrary 0
Piaintiff's contention that there Is no evidence that Flaintiff was responsible for
his injuries, tha Court finds that there is at least some evidence from which a jury
could find that Piaintiff assumed the risk of injury and is, therefore, to some
degree at fault. Mr. Robart Lamar, the driver of the vehicle in which Plaintiif was
a passenger at the time of the collision, testifled that he had been drinking
alcohol prior to the collision. If the trier of fact finds that Plaintiff is 1o some
degree responsible for his injuries by knowingly getting into a vehicle driven by
an intoxicated driver, the trier of fact must determine the percentags of fault of
the Plaintiff, and the amount of damages must bs reduced in proportion to
Plaintiff's percentage of fault. Accordingly, Plaintiifs Motion to Sirlke Defendant’s
Motice of Fault of Non-Party based upon Plaintiff's contention that 0.C.G.A. § 51-
12-33 does not apply to the facts in the nstant case must be denied.

Further, the Court has carefully considered Plaintiff's challenges to the
constitulionality of O.C.GA. § 51-12-33. A statute is presumed to be
constitutional unless it is established that it “manifestly infringes upon a

conslituticnal right or violates the rights of the people. . . " Georgia Department
of Human Resources v. Sweat, 276 Ga. 627, 580 S.E.2d 208 (2003). Plaintiff
has failled to esfablish that 0.C.G.A. § 51-12-33 manifesily Infringes upon a

10

Georgia Defense Lawyers Association 2012 Law Journal/48



constitutional right, and Plaintiff is not a member of a suspect class. Where a
stafute doas not infringe upon a fundamental right and the complaining parly is
not & member of a suspect class, substantive due process analysis of
governmental action is performed under the “rational basls test” Georaia
Dapaitment of Human Resources v, Swest, 276 Ga. at 628, 580 S.E.2d at 210.
Under this test, a statule will be upheld In the face of a due process aftack so
long as it is reasonably related to the public health, safety or genaral welfare, |d,
al 628, 580 S E.2d at 210.

The Court finds that Plaintiff has falled to show that 0.C.G A, § 61-12-33
is not reasonably related to the public general welfare such that it violates due
process. Confrary to Plalntiffs argument that the statuts violates due process by
denying a falr frial to litigants and nonparties, O.C.G.A. § 51-12-33 does not
diminish Plaintifi’'s meaningful access to courts; it does nof eliminate any
substantive claim Plaintiff might assert; and it does not reduce the total amount of
damages Plainti might prove and be awarded as compensation for his injurles.
With respect to nonparties, 0.C.G.A. § 51-12-33(f)(2) provides that where fault is
assessed against nonparties, findings of fault shall not subject any nonparty to
liabfiity in any action of be introduced as evidence of liabfiity In any action,

Furher, notwithstanding Plaintiffs argument that he has no reasonabla

opportunity to defend agalnst the naming of a nonparty who is allegedty at fauit,

i
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Plaintiff consummated a settlement agreement with the named nonparty Robert
Lamar.’ |

Additionally, Plainfiff has failed to satisfy his burden with respect to his
claim that 0.C.G.A. § 51-12-33 violales equal protection. When neither a
suspsct class nor a fundsmental right is affected by the challenged statute, an
equal protection chalienge is assessed under the rational relationship test.
Roberts v. Burgess, 279 Ga. 486, 614 S.E.2d 25 (2005). The rational basis les!
requires that the classification drawn by the legislation be reasonable and not
arbitrary, and rest upon some ground of difference having a fair and rational
relationship to the legislation's oblective, so that all similarly situated persons are

treated alike. Old South Duck Tours, Inc. v. Mayor & Aldermen of the Cily of

Savannah, 272 Ga. 869, 535 §.E.2d 751 (2000). A classification will be upheld
in the face of an equal protection challenge so long as under any conceivable set
of facts, it bears a rational relationship fo a legitimate ond of govamment not
prohibited by the United States Consfitution. |d. at 873, 535 5.E.2d at 755.
Flaintiff has failled to show how O.C.G.A. § §1-12-33 classifies Plalintiffs and
nonparties in ways not rationally related to any legitimate stafe interest
Q.C.G.A. § 51-12-33{c) provides that *[n assessing percentages of faull, the
trier of fac! shall consider the fault of all parsons or enfities who confributed to the
alleged Infury or damages regardiess of whether the person or entity was, or
could have been, named as a parly o the sult” The statute provides for the

® Based upon Plaintiffs satllement agrsement with nonparly Robert Lamar, the Court finds
Plaintiffs conslitutionsl challenge io the siatula somewhal disingenuous. If there is & case that
presants a constitulional challenge lo O.C.GA. § £1-12-33, this is not that casa.

12
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apportionment of damages based on the fault of all responsible parties, whether
named as a defendant or identified through timely notice, and thereby achieves
the rational goal of ensuring that each person or antity responsibie for Plaintiff's
injury will be liable for only that portion of the iotal demages caused by that
person's percendage of fault. Nonparties cannof be llable for damages, but thair
fault is considered for apportionment of damages. The Court finds that
Defendant has failed to camy his burden o establish that O.C.GA. § 51-12-33
viplates equal protection, Accordingly, Plaintiff's Motion to Strike Defendant’s
Notics of Fault of Non-Party based upon Plainfliff's claim that application of
0.C.G.A. §51-12-33 would be unconstitutional must ba denied.

WHEREFORE, Plaintiff's Motion to Strike Defendant's Notise of Fault of
Mon-Party [= DENIED.

S0 ORDERED this 2% dayof _ Stwarney

JANIS €, GORDON, JUD
State Court of DeKalb County

cc:  Michaal M. Calabro, Esdg.

JSusan J. Levy, Esq. -
H. Lee Pruett, Esq. uJ j‘ " '
N l‘.:»-.

il ey "ﬁ:ﬁ
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IN THE STATE COURT OF DEEALE COUNTY

STATE OF GRORGIA
TERENCE L., MEDINA, )
Pluimtiif, 1
¥s, | CIVIL ACTION
GFI MANAGEMENT SERVICES, INC., ) FILE MO 09413155-1
EdeFossclan. j
ORDER

This is a pretizes Labiliry case where Plalanifl was sbot in his leg by & third-party
whose identily romaing usicnown and who has not heen apprehendled By 12w enforcement 3 an
epariment cugle manaped by the Defendant. Plaistiff filed o modion in mine o preclode any
apporionrnent of datagss 10 a nog-panty pursent o (0G4 S1-12-3%

Plaumtidf conrescde & pessm s awise v pesabor whe fails o exerciss ordinary care to
ke the premises: safis for inviiess consol be alkewed o reduce its Hability by seelong to apporton
damages 1o the intsnonal wortfeasor whose conduct it had a duty to poevent,

Clifer jiirsdictions Facing the geoston of apportocmest under these circamstmces
have reached different conclusions:

Some have refissed to allow apportionment. See, &5, Yeatre v Blineosd Flaptation
Amocs,, 650 50,24 712, T19 (La. 1994). saperseded by statole as stated in Thofas v, Shepdas, 977
Sn. 34 307 {La. Ct. App, 2008) (“As a general rule, we find that negligent torfeasoms shosld oot be
allowed to reduce their foult by the intentional fault of apather that they had a duty W prevent.™);
Brapdon v. County of Rechardsan, 261 Neh, 636, 655 (2001) (*[Tk would be icratianal i sllow &
pery whin negligesaly Fails o disclsargs & doly to protest 0o pedwee ils Bability becanss ther= is an

EXHIBIT “D”
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infervening intentional tor when the ntervening infestioeal vt is rxactly what tie peglipert party
had & dugy 1o prolect ageing. ")

Ohhers have ssken the position that liakility of the peoperty owoer should be reduced
biased an the percentzge of fault aniribured 1o 2 thixd-party tortfeasor, Stz e.g, Batk v. Colzman,

198 MM 1, 3 {1994} { Notwishpiandisg te imponasce of the premises caner's doty of care, we

concluded thai ‘pablic policy wonld sopport a holding that the bar owner may reduce his labiliry

by the pescentags of fault sisibutable to a third party.”): Bragdéy v Suy Co., 717 A2 202, 212
{Conn. 1998), superseded by siante ag stared in Allard v, Libserty Chl Equip. Ca. 750 A24 257
{Conm. 20000 (holding in case of robbery and morder of gas ssation smploves: "It is consistent witk
the principles of apportinmest o permit the alocation of falt in & negligence rction between o
aeplipens ard mmmﬂumlml;ﬂ-snr.'b-

Ax apthy summarized by the Tennesste Sopeetne Coart I Temer v. Josdgn, @57
%W 2d 815, $23 (1997}, “the concem in cases that coosgrs the nepligesce of a defeadust it the

imentional act of & third party is not budening the negligent tortfzaser with lisbility is exeess of hs

or ber faudt:. coeversely, the privary concan n those cases tha do pot compate i that the plamiaff

piof b i Lized by allovwisp che neglipent party i wse the mbeztional 502 it bad a Juty 1 prevent
1 pechucs: Hg Rehiting,®
Under Georpla lasw, Code Section 31-12-33(k) requares. appartionment of dpmnges

apwong “the persons who are liable aceording dn the percentage of foull of each person™; Code

Sectiom 33 (c) requires "In assessing percentages of fandt, the trier of Fact shill comsider the Bl of
all pegsond ot entities who contribirtad 13 the alleged iajury or darnages, regandiess of whelber the
person oF entity was, of could have beeq, nomed as o party to the smt”; @nd, Code Secticm 33 (d)

et forth lhee neguirsments pecessary for commideration of the °[n]egligenss or Bl o & pomparty *
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Although the meaing of *fauk |s pot defined in the statute, itis 2 wod of peoersl vsc
and noa & term of art and it <hould be pives its ordinary and everyday meanisg, Aceording to
Webater's Third New World Dictiomary, faul i defined 25 ~Failure 1 have or do whal i regicred”
or "something dare wrongly.” Similarly, facltis defised by Blacks Law Dicticeacy 28 "negligence;
an ervor ar defect of judgment or of comduct; any deviation from prodence, duty, or rectitnde.” Ser.
A Prof) Bail v, State of Ga, 365 Ga. App. 42, 44 | 204) (imeipreaing the 1erm fauh a5 wiad in
00 G.AL § 17-6-310e} lovolving » surety s Lability on a bond). Thus, the word "faalt® denotes not
anly negligent conduct but also intentiomal as.

Ay the statils seqiired pporticement “"aiconding o the parcentags of faalt of each
peeson, ' it allows ;;pmim-ibum poftoms whid &6 Lalle cue fo pegligencs and those who
are liable dme i an indentions] wrl. And becouse it reguires consideration of “the faulh of a1
pm.}uqmeuuﬁurhumﬂnEdhﬂmmpdhjmmdw.mﬂmufwm&:
persom or entity was, or could have been, pamed as a party 10 O suid,” that codipansos can b nade
even where the crifmmal achof i 4 San-paity,

In Pacheeo v. Regal Cipgmpas, Ing, 311 Ga App. 224, Z28-30 (2011} {physical
precedent only), fie Court of Appeals rejectsd the argneent that this Trial Court smed in insinecting
the jory pursnant o QCTIA § 51-17.33%. Bowever, that rling held the trial court was charging a
Geargia staluir, 8 the appellant wis relving on Ternteton case v authocity 1o the proposiion
thae it is not rativmally posgilde to apportion) fwole between o pretosss owser aod the criminal
perpeirator that the ouner was sippesed 10 protect againat. The Eachioco raling iid sot offer ferthes
clarifiation to the current apperficement gaagmire of premises |ahiliog Gpatin invelving tyind

party eriminad ncts.
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The Plaintiff in this cass raises congtivational challenges end contemds the dnct
senubimy standard of review applies as the satule yspedes o fundamental right “to remedy” and
wooks pasticular hardskap on the pace and minorities. Plaintifl contends by apporticeang damegee,
ke s demied ihe right ta have s jury make o full and complete award for bis injuries which violaes

hiz right to due process aod egical pratestion

Fo doubt, the right tod jury WwHal vicls the Georgis Conslintes includss Be nght o

have the jucy detersine the amouet of dipages swadded (o the pleintiff, Adants Oculpplastio

Suegery, B0, v. Nesilehun, 286 Ga, 731, TS5 (2010), In Nestiehutt, the Sopecme Coust declarsd
1 cap on the aE0UR of nan-esonamic damages is medical maljractice chses vncoustimtional, T

at 738, The Supreme Comrt held 3 jary €15 &3 the twier of fact in dstsrmining the amoant of damspes

and prilting 4 &g o the -n:-umf:tmngu rwailad unclermines the jurss b function. See jd
af 134.34. o

LUolee & e3¢ 00 BoR-econemic darmagss, OCGA, 51-12-37 dnes pot limit the amomst
of damages o oy can wward, Rather, the jiry 16 aghed o make an additiora] finding of fac - de
extent 1o which each defeadaat or nop-pasty is at faale, The limittian an the sxieat o Which each

defendent i respansalibe for the paymear of doorages does nng nullify the jury’s fact Anding role nar

dpes it impeds 2 jury’ s ability to sward domages, Therefore, OCCGA 5121233 does ned impede a
fundamental or property right.

As o the claim that the stahibt® ipendves a sogpoct classificaion, Plaintilf contends
premisss lighility cases lwwolving third pecty eriminel w2 spmily oo in pocr neighbofoods.
Assurring this allzgarsoen b be true, onr coos bave held poseny alooe is pot a suegect clasification.

Walker v Cromarize. 237 Ga. 511, 5132 (20100,
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Because O0GA 51-12-33 do=s oot invelve & fandamented night nor & suspect
classification, it is subject w a rationsl basis rather tham & sirict scrutiny analyais ac io Plasiffs
mqual proecion and die proces: clams

Uinder fhe rational Bases s, 3 soamte docs not violate cqual protection s lng as it i
miganally relaiad 1o o legibmate governmsent imereat; in is not arhitrary, and 51 his 3 Fir anc rational
relaticmship o the govemimezil's abasctvie ssely thal all perscns simalarly situnled are reated nlike.
Ehodes v, Stekz, 283 Ga 351, 363 (2008); Begefit Supparl Inz v, Hall County, 281 Ga. App, 823,
RIS (2006).

A v PlainiafTs sobatantive due oocess clam, the govemiment scban sesd culy be
reasomshle in relatsod s the peal thay seek o schicve, Unless the meana pdogied and the regulting
classifieations e tipelevant 10 L;I'H.F'.'Emm'ti femngable abjective, or are nltogether adsidrary,
the gorvermdres action doss nof affend doe process. Bonefit Suppot, 281 Ga. App, o B35,

At o PlaletifF s prscediral dus e ol 0 Bicatad] Ot Vagibeness, o] sttt viclabes
dis process i it is 50 vagoe (ha persons of coameon incelligence neast Decesearily puess ol ils
mesning and Giffer as b it spplicaton.” Rouss v, Dep' of Natars] Bes, 771 Ga. 726, T28-28
{1979,

Plaigtiff argwes thare is a due process violatian because the stabate is vagoe, Plaistiff
ennttads there is oo mstruchoa on apportieoment berween neglipent 2pd intenional scts, As
disfissied ahdve, the plain langoape of the smmte in the wse of the word "fauli™ cam be feadily
applied to nepligent s mitentional wrifeasors wrthouar & nesd for further instroctons,  Thenefone,

ke slabole ix not vagues on that ground.
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Plantilf ¢ludtes the staiae is vague hecanss it ruires apportionment af an indivisible
injury and appertionenent is ancongtimtionsl as spplied in this case hecanss there is & ndivisihie
injury for which the premises cwmer is fally Bable and for which a ratonal apportionment of
damages canenl he made, This Courl does not find any merit in fie angumerl.

Imdivisible injury &5 tied to the conceps of joint and severn] bebilicy envisioned by

Chilson v. Migchell, 151 Ga, App. 321,324 {1974}, aff’d 233 Ga 453 (1975), where the duties owed
1o thee pleineiff by the defzndants are separsie, and may nof be ideatical i chamacter of scape, bul the
encire Hability rests upon the obvious fact that each bas coarributad Lo the siagle resull gnd thet no
ratigmal divisioe can be mads.

k.nmptytﬁﬁmﬂpmaﬁwﬁw case, phoysical injory §s caased by the

condect of the intenbivzal actoe - the criminal, A wegligence claim againsg the premiscs awner or

peratar woukl nol exist without the criminal acl. The stisinal of the intentional bamSeasar alse
beesar s responsibility for the injury caused to the plaistzlT. Nedifer Gilaog nos the fact thas 3 premises
awier af aperace's nepligence would pot be sctionabls bt for the crimival's eondnet makes 2
cannpanison of faul costnuncnally suspect.  Apporiionment undes these CirtUmstances is
reasanible in light of $e Legiilature's goal of lniting an owner's damages to s dyiee of fault.

Plaintiff” s s equal peotaeiion clem allege: differeat treatrseat berween crimina)

amack vieriems snd other plalaiffe who peeover Fally whese the defendand’s Tiabilaty is denivative,

I FM Expres, Ine v, Fzpel, 304 G App. 672, 630 (2010}, the Coart of Appeals held
this Teial Couat did aot err by efusing o give aa apporisenment chargs, In Zegel. ik gppeflam
cirpatste defesdsnt oseriad the tuck driver wis sed ita emjdoyss, That was the sole defense, The
liahilivy af the carporation For the driver wist parely vicarious. In sech a giation, the gary being

Beld vicaransiy ahle and the sotvely negligent torfeso are regarded a5 @ single tortfzaar, [d,
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T this c3se, (b bniestional third party totfeasor, the criminal, i nof the agent o
empioves of the land awner. The wrongiul condsct is net attbutable o the Jand cwass, Vicarious
libility sbmply does mot apply whether the concept is called "vicaious” or "derivative.”

Limiting the amoant of damages 3 defendant i responssle to pay ioits proporionate
degreas of familt is o legitimate government inberest. The wisdrm of allowing a negligent acior o seek

b redisce B damages be must pay by placing bame oo the persos whose conduct k= had & duty 0

prevest i & quession for the fegislatars, net this Cout.
However, this Conrl caraol seconcils the co-existence of Sections 31 and 33:
Apporticnment involves thees mamaes: OCGA §1-12-31, 51.13-3%, and 31-13-33,
Because this case docs oo involve contribation, an analysis of Seclon 32 1 Bt Recessary,

OCTEA 51-12-31 enmted befors the ennctment of 5B 3. It is Geoegla's stacutary

enpetment of common law's jn;:L and wavaral linbifity. That stefute states & jury may allocais
damages amonp sevenl defendamis. T.m.mmur..jumwrmu be emered severally. The law was
that a jury is nea regaired to apportion demages whes it canisol determiineg or alincase which of two
af #oee pets was the cautation af mjery. [n thal slases, & jury i5 nol mequired o sppartion
dumapes Thea iy che concepe of joint and severa] Gabadity.

Hefors e amemdment gensmaced by SB 3, D0GA 510237 epplied whias the action
waa bromght against poee tian one persan for injury s person ar property whene the phuntff was
alec Ly soime degras responeible. Ared like O0GA 5141231, it akso staled 4 jury may appartioa
damags amang persogs whoare Eable and whoss degree of faolowas greater than that of the infmred
pAY.

Uinder the fommes stafutory scheme, i was clear when apportionment was invaked,

CHCGA 51-12-32 applicd whens the plaintiff Was o fadtand DCGA 51-12-31 applied ifthe plaingiff

Georgia Defense Lawyers Association 2012 Law Journal/58



wiats nof ol fault Ineither situatios, apporticement was dlperetionary.

After the smendment, DCGA 51-12-31 sill provides a jory sidy specifly the amcant
of duneages 10 be recovered agninst sach lisble defendant. Al the same tine, 3ccticn 31 was alsa
gmended where “several respassers” was changed o “several persoms®; and “the plainidf may
recover damages for the greagest infury dome by any of the d=fendmts agemst all of them® was
changed 6o the plaansff may recover damapes for an ey cevsed by any of the defendants againa
cenly the defendant or defendants liable for the injury.” And the smended code sectian kepy the
anguage of "Except us provided in Code Section 50-12-33" which originally refersd to
discretionary smarioninest after set-off for an o fault plaint®F. Other than these twe changes. ac
aodditioed subssciions were added o Section 31

Codde Section 33 enderwend o mech more mdical alt=ration. Tt is now compromised
of anveh mabecircns, (a) - (gh Subdcsiion {o) mirrneed the intent of the old Sectian 33 (a) thar
albows set-off for FlaintlTs Esalt. The use of the wogd *shall® in subsection (a) denotes the jnry
st set-afF fior he fmalt of tee plaistd! if the jory so finds. This really is got differsnt than the
requdresnend of th pre-SH1 Section 3.

Section 33 (b) was amended with a complete se-wnte which regudees muandatary
apportonment among the defendants when more than one defendant i sued.

The Leymslature cleasly inteadsd to changs a jury’s abality to desde & case based on
dizaretignary joint sod sevetal liahilty w mimdaiory spporticmment oF fandt when mocs than oo=
defemcant i3 sued. Inexplicabily, the Legisloture made apportionment under Sectioss 33 () md (b)
mandasory with the wse of (e word “shall” but left apportionment diserctionsy ander Section 31
by lzeping the word “may”,

The problem is further complicated when Sections 13 () 2nd i) wers added to allow
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the designation ol at [xalt on-party of non-parties only i Section 33 bt oos in Section 31 Saffics
i io sy, nane of the current flood of liigation involving appoetiommend and designation of non-
party woald exist if Sections 33(c) and (d) were added 1o Section 31,

The cimrent languasge in Sectioes 31 and 33 preaents sevemal problems:

1. There & oo benchmark Do & trial com 1w deleemine iF @ cose against maltiple
defendanis should procesd undar Section 31 &8 adiscretionary apportionment case oo under Section
37 25 & manddniney appostionrient case. This Coust is niable to fed o mmional besls 10 makes such
a distipction. Marsover, if 8 case proceeds uoder Scotion 31 as a discretionary apportiommsnt case,
designation af 4 tan-pardy cthorwse lliwes] wnder Section 330c) is vl svailable &3 thepe i no
Eirmilar provision in Soction 31,

2. If mamdatery apportiosunent ander Section 33 only applies if & plaintiff s a2 fault,
defendands sued by a plainfl who iz nof 8t faok are paly entillad ta discrstionary appoftionment
ander S=ctioe 31 and cannol designate an at foult non-party. There is no ratonal besis fa faskfy a
defendart’s shility 1o irvoks mandaion: apportionment in 2 multiple defndst case based on
whesher the plaiacdf is a2 fankt or not,

3. If mandarory spporisoament applics whethes 3 plainiiff o st fantlor not (ses Cavplieg
Ceavenience Inc. & Ken's Supermasiets. [ne, v, Sacvis, 305 Ga, Apn, 141 £010), and MeRevrerids
v, Krebs, 307 Ga. App. 330 (2000, cert granied ), then Szction 31 i mesniaghess. This is 2 point
riised by thee appellant, scknowledged by bot ot naled upon by the Sapas Court

4 Whether “moge than one peraon” get fosth in Section 33(k) is applied Kiteratly or
intcapreted in sccordence with Schrever v Maddox, 259 Ga. App. 558 (2003), 1o mean sore than

e persom ar e dime of gl thene ia no racknal bass toapply appostisament bassd on the nymber
of persins Oor enlithes saed.
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Before 5B 2, there was no mechanism for designation of a non-pacty. Folog and several
Linbility castiis i phay oedy when morne @ one defendant was sord. Now, the re-wrile Tias crested

the qasstion of whether apportonment by the designatkan of 2n a8 fault neer-party applies when suit
i3 brciaght againet oelly ong defecdant.

Hecinfome, this Court reliad on Section 35020 1o fvoke apportopem