OVERVIEW OF RECENT TRENDS IN MEDICAL MALPRACTICE
By: James E. Looper, Jr."

Attorneys who prosecute or defend medical malpractice, sometimes referred to
as med. mal., cases are faced with unique challenges. Med. mal. in Georgia has
elements of tort and contract.® It has unique pleading requirements that prohibit any
dollar amount larger than $10,000.00 from being mentioned in the complaint and that
require an expert's affidavit be attached to the complaint.? Med. mal. has its own
statutes of limitation and repose and these periods are not necessarily tolled for
disabilities as they are in other ex delicto and ex contractu actions.> Med. mal.
encompasses cases involving health-care professionals and health-care entities, such
as hospitals (for purposes of simplification, this article will refer only to physicians and
will make note should there be a distinction for others).

THE BASICS OF MEDICAL MALPRACTICE

In order to bring a cause of action for medical malpractice the plaintiff must

prove:

Q) the duty inherent in the doctor-patient relationship;
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(2) breach of that duty by failing to exercise the requisite degree of skill and
care; and

(3) that this failure is the proximate cause of the injuries sustained.”*
Prong one is established by showing that the physician undertook the care and
treatment of the patient.® Prongs two and three are established through expert
testimony. In order to prove these two prongs, the plaintiff must overcome the
presumption in medical malpractice cases that the physician performed his care in an
ordinary and skillful manner.® The plaintiff does not satisfy her burden by showing that
the testifying physician would have done something differently; rather, the plaintiff must
offer expert medical testimony that the defendant doctor “failed to exercise that degree
of care and skill which would ordinarily have been employed by the medical profession

generally under the circumstances.””

In order to show proximate cause, the plaintiff
must present expert medical testimony that the alleged deviation from the standard of
care probably (more likely than not) caused the injury.® The Court of Appeals has noted
that a reasonable degree of medical probability has no greater meaning than
preponderance of the evidence as to medical causation and, in fact, has expressly held
that charging the jury that the plaintiff must prove the alleged deviation caused the injury
within a reasonable degree of medical certainty is harmful error.’
THE MEDICAL MALPRACTICE STATUTES OF LIMITATION AND REPOSE

One of the most important areas in med. mal. is determining when the statute of

limitation expired or will expire. This seems simple on its face; however, it is anything

but simple. Georgia requires that “an action for medical malpractice shall be brought



within two years after the date on which an injury or death arising from a negligent or

»10

wrongful act or omission occurred. This time period is different if dealing with a

retained instrument or an injured infant.** *?

Furthermore, the statute of limitation is treated somewhat differently if the alleged
deviation resulted in death.'®* In this situation, the wrongful death action must be
brought within two years of the date of death; however, the claims for special damages,
pain and suffering, and punitive damages (the estate’s claim) must be brought within
two years of the alleged negligent act.** It is important to note that the time computation
for the estate’s claim will be tolled while awaiting the appointment of the personal
representative.’® This can be especially troubling when dealing with the impending
expiration of the time to file the survivor's wrongful death claim and the interaction with
0.C.G.A. §9-11-9.1 (b).*°

Other than the situations described above, the only time the statute of limitation
for med. mal. actions is tolled is when the physician, by fraudulent means, debars and
deters a plaintiff from bringing a malpractice claim.’” This must be actual fraud, that is,
more than a mere misdiagnosis.*®

One of the hardest questions to answer is when did the injury manifest itself.
Traditionally the date of the alleged negligent act or misdiagnosis is the date of the
injury.'® This is so due to the fact that the plaintiff usually experiences symptoms at this
time and it is so regardless of whether the plaintiff knew the cause of the symptoms.?

Recently the Court of Appeals attempted to change this rule by overruling a long line of

cases by adopting the “continuous treatment doctrine”.?* Under this theory the statute



of limitation would not start to run until the treatment ended regardless of when the
negligent act occurred or when symptoms manifested to the plaintiff.? On certiorari the
Supreme Court reversed the Court of Appeals, holding that the “continuous treatment
doctrine” was in direct contradiction of O.C.G.A. § 9-3-71 and that the power to change
this rule rested with the General Assembly, not the courts.?®

Should the plaintiff believe the statute of limitation tolled for some reason, the
case still must be filed within the statute of repose.?* The statute of repose abrogates
the cause of action.”® The statute of repose expires five years from the date of the
alleged negligent act regardless of when symptoms may have manifested.”® Just as
with the statute of limitation, the period of repose is treated differently when dealing with
retained foreign bodies and infants.?’ 2

Unlike the statute of limitation, there is no tolling of the statute of repose;
however, a defendant may be equitably estopped from raising the defense of the
expiration of the statute of repose if the plaintiff was barred and deterred from filing suit
as a result of the fraudulent activity of the physician.?® The Esener opinion implicitly
overruled prior cases that held the statute of repose would abrogate the claim for
medical malpractice when the alleged negligence was discovered prior to the expiration
of the statute of repose.®*® Recently, the Court of Appeals has clarified the Esener
opinion and explained that the fraud necessary to equitably estop the defendant from
raising the expiration of the period of repose must be intentional fraud.?*

EXPERT TESTIMONY AND O.C.G.A. §9-11-9.1



Without expert testimony, there is no medical malpractice case.** The defendant
physician may serve as his own expert; however, it would not be advisable to go to trial

without additional expert testimony.*?

In order for the case to begin, the plaintiff must
comply with O.C.G.A. § 9-11-9.1 and attach an expert’s affidavit to the complaint.®
This affidavit does not have to rise to the level of surviving a motion for summary
judgment; rather, it is a pleading requirement.*> That said, the affidavit must be
provided by an expert competent to testify and it must provide one negligent act and the
factual support for the alleged act of negligence.®*® 0.C.G.A. § 9-11-9.1 does not require
a causation statement nor does it require the medical records relied upon by the expert
be attached to the affidavit.>’ However, these two criteria must be satisfied in order for
the affidavit to be sufficient in response to a motion for summary judgment.®

O.C.G.A. 8 9-11-9.1 was meant to reduce frivolous litigation; however, it has
created its own subset of litigation. In 1997, the General Assembly amended O.C.G.A.
§ 9-11-9.1 and the amendments applied only to cases filed after July 1, 1997.%° There
were several significant changes to the statute.”” One of those changes requires a
defendant to raise any deficiencies in the affidavit by way of a motion to dismiss filed
contemporaneously with the initial responsive pleading.** Prior to the amendments, if
the deficiency in the affidavit was not obvious on the face of the affidavit, the defendant
was not required to raise this defense with the answer.** Since the amendments took
affect, the appellate courts of Georgia have not addressed in a majority opinion how to
deal with a deficiency that is not obvious on the face of the affidavit. In a concurring

opinion, Judge Eldridge and Presiding Judge McMurray stated that by requiring a



motion to dismiss be filed contemporaneously with the initial responsive pleading the
General Assembly intended for defendants to waive any affidavit defense, including
those not obvious on the face of the affidavit, if the motion to dismiss was not filed
contemporaneously with the initial responsive pleading.”* The opinion of Judge
Eldridge and Presiding Judge McMurray seems to comport with the Court of Appeals’
recent interpretations of O.C.G.A. 8 9-11-9.1 requiring strict adherence to the
procedural rules.

If the statute of limitation will expire within ten days of the filing of the complaint,
the plaintiff may obtain an additional forty-five days within which to file the affidavits.**
The plaintiff is required to allege in her complaint that the statute of limitation will expire
within ten days of the filing of the complaint and due to time constraints an affidavit
could not be prepared.*® The failure to include this language is an amendable defect;
however, the Court of Appeals has held that where the complaint does not include this
language the plaintiff is not entitled to the additional forty-five days and the complaint
will be dismissed.*®

Strict adherence to the procedural requirements of O.C.G.A. § 9-11-9.1 is also
required of defendants. The Court of Appeals recently held that it was improper for the
trial court to dismiss a plaintiff’'s cause of action against a hospital where the hospital
had not raised the lack of an affidavit by way of a motion to dismiss filed with its initial
responsive pleading.*’” The Court of Appeals held this despite the fact that the hospital
had not answered because of the automatic stay in place as a result of the hospital's

voluntary bankruptcy.*®



While the Court of Appeals has required strict adherence to the requirements of
O.C.G.A. § 9-11-9.1 two cases decided on March 6, 2002 create confusion as they
have opposite holdings.*® Both cases deal with a plaintiff alleging that time constraints
prohibited the obtaining of an affidavit before the statute of limitation expired.*® In one
case, the Court of Appeals held that the plaintiff is not required to prove this assertion
and that basically it could not be challenged by a defendant.> However, in the other
case (which incidentally was a legal malpractice case), the Court of Appeals held that
where the plaintiff did not make the allegation in good faith, the defendant may
challenge the assertion and have the case dismissed.’> The Court held this was basic
statutory construction based on the Legislature’s use of the word allege and based on
the fact that the Legislature did not give an automatic forty-five day extension without
making the allegation in the complaint.>® It remains to be seen how the Supreme Court
will reconcile this inconsistency.

In addition to O.C.G.A. 8§ 9-11-9.1, expert testimony is required in med. mal.
cases for everything from motions for summary judgment to trial. As stated above, how
the expert withess would personally treat the condition is irrelevant; rather, the expert
witness must testify to the standard of care and how the defendant physician deviated
from the standard of care.®® While the Supreme Court and the Court of Appeals upheld
this long-standing rule regarding expert testimony, the two courts recently reversed the
long-standing rule regarding contradictions in expert testimony.>® Prior to these cases,
the self-contradictory testimony rule, or Prophecy rule, applied to expert witnesses just

as it applies to parties.®® In fact, the rule was extended regarding experts to not just



self-contradictory statements, but to the addition of an expert by a plaintiff in an attempt
to create a question of fact where none existed because of the plaintiff's expert’s earlier
testimony.>” Obviously, since the reversal, contradications by an expert or between
experts go to the weight of the testimony rather than causing the favorable testimony to
be disregarded.*®
DISMISSAL AND RENEWAL

Ordinarily, a plaintiff may make a one-time election to voluntarily dismiss her
complaint without prejudice and renew the action within six months even though the
statute of limitation has expired.”® However, in a med. mal. action, it is not that simple.
The statute of limitation, the statute of repose, and the affidavit requirement may
adversely affect a plaintiff’'s right to voluntarily dismiss and renew the action. Renewal
after the expiration of the statute of limitation will not be allowed where the plaintiff did
not file an expert’s affidavit pursuant to O.C.G.A. § 9-11-9.1 with her complaint.?® In
addition, renewal will not be allowed in a med. mal. case after the expiration of the
period of repose.®

THEORIES OF LIABILITY OTHER THAN THE TRADITIONAL DEVIATION
APPROACH

Recently informed consent and negligence per se have been making numerous
appearances in med. mal. cases. Consent in Georgia is controlled by O.C.G.A. 88 31-
9-6 and 31-9-6.1. O.C.G.A. § 31-9-6 provides for a general consent applicable to all
medical procedures and O.C.G.A. 8 31-9-6.1 provides for informed consent that is
applicable to certain types of surgical procedures. However, in late 2000, the Court of

Appeals altered this by holding that informed consent applies to all medical



procedures.®® Neither party applied for certiorari, so it is unknown if the Supreme Court
will allow this to stand (it seems unlikely in light of the Supreme Court’s earlier reversals
of the Court of Appeals’ attempts to expand informed consent).®® Since rendering the
Ketchup opinion, the Court of Appeals has either narrowed or ignored the Ketchup
case.”* Attorneys must keep in mind that informed consent does not create another
cause of action and that expert testimony plus a 9-11-9.1 affidavit are required in order
to sustain a claim for lack of informed consent.®

Negligence per se cases have also been addressed by the Appellate Courts.
The Court of Appeals has held that the violation of certain practice acts is negligence
per se.®® This seems to be more of a risk to non-physician health care professionals
than it is to physicians. Not all cases have resulted in the Court of Appeals holding that
negligence per se exists. Recently the Court of Appeals held that the violation of a
hospital policy is not negligence per se.®’

Other causes of action have met with mixed success. In a misdiagnosis case the
Court of Appeals has held that failing to inform the patient of the misdiagnosis is a
separate cause of action but expressed reservations that the plaintiff would be able to
link an injury to this alleged act of negligence.®® The Court of Appeals has not been as
willing to create new med. mal. causes of action when dealing with product-type issues.
In that regard, pharmacists will not be held strictly liable under a product theory because
they are sellers, rather than manufacturers.®® In addition, a breach of warranty theory
against the pharmacist is no different than the standard tort because it also requires

expert testimony that the pharmacist deviated from the standard of care.”” The Court



has also held that manufacturers are not liable under a theory of failure to warn because
the physician who prescribes the device is a “learned intermediary.””*
VICARIOUS LIABILITY

Typically physicians are not employed at the hospitals where they practice.
Traditionally this would mean that the hospital could not be held liable for the actions of
the physician.”” The Appellate Courts have determined that policy considerations
dictate that there be some way to hold hospitals liable for the acts of the physicians,
provided that certain requirements are met, and as a result, the doctrine of apparent
agency was adopted in Georgia.”®> Hospitals can avoid liability for the acts of non-
employed physicians by posting signs informing the public of the status of the physician
and/or having the patient sign a form disclosing the status of the physicians.”* Recently
the Court of Appeals refused to hold a group liable for the independent acts of a
physician under the theory of a joint venture.”
CONCLUSION

As you can see, prosecuting and defending med. mal. cases provides an exciting
opportunity to exercise your legal mind. In reading through the court opinions it should
be obvious that most counsel, both plaintiff and defense, who practice med. mal. are
creative advocates who will challenge your legal skills in a generally professional
manner. What is not obvious in reading the opinions, is that there is probably no more
emotional legal practice than med. mal. Both sides are heavily invested in their case.

The plaintiff has suffered an injury and the defendant’s professional reputation has been
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impugned. In short, those who have the privilege of handling med. mal. cases are

zealous advocates for a very real and concerned client.
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