IN THE SUPERIOR COURT OF DEKALB COUNTY
STATE OF GEORGIA

ROBERT LLOYD, Individually, and
ROBERT LLOYD, as Administrator of the
Estate of Margaret Lloyd, Deceased

Plaintiff,
V.
CANYON SUDAR PARTNERS, LLC,
SSC ATLANTA OPERATING
COMPANY, LLC, SAVASENIORCARE

ADMINISTRATIVE SERVICES, LLC
and SAVASENIORCARE, LLC,

Defendant.

Civil Action File No: 2008CVv11617-7
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DEFENDANTS’ MOTION TO STRIKE AFFIDAVITS

COME NOW Defendants Canyon Sudar Partners, LLC, S$tat Operating
Company, LLC, SavaSeniorCare Administrative Service§, And SavaSeniorCare, LLC
(“Defendants”), through their attorneys, and move tharCto strike the affidavits of Professor
Marc Rodwin (Plaintiff's Brief, Exh. C), Professor dimas Eaton (Plaintiff's Brief, Exh. D),
Professor Lucinda Finley (Plaintiff's Brief, Exh. B)avid M. Shepherd (Plaintiff's Brief, Exh.
F), and Dr. Anthony Robbins (Plaintiff's Brief, Exh. G}tached to Plaintiff's Brief In Support
of His Motion for Declaratory Judgment Regarding the Ganginality of O.C.G.A. 815-13-1.

|. THE COURT MUST RESTRICT ITS ANALYSIS TO THE FACTS A CTUALLY
CONSIDERED BY THE GEORGIA GENERAL ASSEMBLY

The solemn acts of the General Assembly are prestorisel valid. Shadrick v. Bledspe

186 Ga. 345, 350, 198 S.E. 535, 539 (1938). As the Georgia Supreme &ostadtked:

This presumption of validity is more than a pious folarto be
sanctimoniously repeated at the opening of an opinion agdtfen at
the end. It is fortified by the principle that abseutehilitating
constitutional flaw in the Act, this court must effeceithe common
will expressed in the purpose of the legislation. To ggohd this and
review with a hostile eye or an adverse mind is to usyogager which
our Constitution has lodged in our legislature.



Petty v. Hospital Authority of Douglas Coun®®383 Ga. 109, 110, 210 S.E.2d 317, 318 (1974).

While a court analyzing a statute on equal protection grosmis bound by the General
Assembly’s pronouncement that it had a rational basia faw, this Court is limited to the
evidence considered by the General Assembly at thethienkill was presented. Smith v. Cobb

County-Kennestone Hospital Authorit®62 Ga. 566, 570, 423 S.E.2d 235, 239 (1992); Craven

v. Lowndes County Hospital Auth?63 Ga. 657, 658, 437 S.E.2d 308, 310 (1993). Otherwise,

any disgruntled member of the public could submit theirlelgsure with a law to the court to
reopen the debate.

The affidavits submitted here exemplify the problem pageen the evidence is
expanded beyond what was considered by the General Assaintbhé/time of the debate. None
of the affidavits submitted by Plaintiff mention Ms. Lébgr in any way relate to the facts of the
case. Rather, all of the affidavits deal with thgda issue of whether "tort reform" generally or
caps on non-economic damages are a good idea for Geondgrenather the affiants have a
“better” way of analyzing the public policy issues. lorththe affidavits are nothing more than
an attempt to litigate the wisdom of the policy decisiorsle by the legislature. This is
precisely the kind of situation that the Georgia Supr€mart, the United States Supreme Court,
and other appellate courts have cautioned against in @ifsgieg the unconstitutionality of a

law. Seee.g, Gourley v. Nebraska Methodist Health System,, 1663 N.W.2d 43, 68 (Neb.

2003) (listing cases holding that states that will notagene the factual basis justifying a
statute).

If the Court considers the affidavits here, it willatitly usurp the policymaking power of
the General Assembly, which conducted hearings, made fimdinigct, listened to hours of
debate from many interested groups, and weighed the pra®asdefore deciding that this law

was needed for the State. F@anklin v. Harper205 Ga. 779, 55 S.E.2d 221 (1949) (holding
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that policy decisions about the “wisdom, policy, or ekpacy of the law” are matters purely for
the elected legislative representatives). While Gaatges not publish legislative history, a
summary of a bill's history is part of the “Peach SHgmiblished by the Georgia State
University School of Law. A copy of the “Peach Shdet’Senate Bill 3 is attached hereto as

Exhibit “A.” Hanna Yi Crockett, et al., Peach Sheetyiee of Selected Leqislation: Civil

Practice and Procedure Generall Ga. State L. Rev. 221, 223 (2005). The complete text of

Senate Bill 3 is attached as Exhibit “B.” 2005 Ga. LalvsThe Peach Sheet summarizes the
body of “evidence” considered by the General Assembiyactordance with well-established
Georgia law, the Court should restrict its inquiry tesd matters only and should strike the
“expert” affidavits submitted by Plaintiff.

Il. THE COURT SHOULD EXCLUDE THE AFFIDAVITS ON EVIDENTI ARY
GROUNDS

The affidavits suffer from numerous evidentiary problemsuding unsupported
conclusions, inappropriate legal conclusions and reliandgearsay, including many opinions of
other people who have not been sworn in. While an éxprry base their opinion on facts not
in the record, they are limited in the scope and breafdteir opinions by the applicable rules
of evidence. See O.C.G.A. §24-9-67.1. This includes limitaten conclusory statements and

acting as the mere conduit for the opinions of otheiS.@A. § 24-3-1; Stephen W. Brown

Radiology Assoc. v. Gowerd57 Ga, App. 770, 780, 278 S.E.2d 653, 664 (1981). “While an

expert may support his opinion by reference to books, statisources and other learned
sources, his testimony is inadmissible when it is meaekstatement of a textbook opinion

rather than an independent expression of his own opirfggmuell v. Smith 185 Ga. App. 484,

364 S.E.2d 594, 596 (1988).

! By this statement, Defendants are not conceding thaifftants qualify as experts.
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A. The Affidavits are Irrelevant

The relevant inquiry is whether the General Asserhhly a rational basis for enacting
Senate Bill 3. To this end, the issue is what legiddacts they considered during the debate
leading up to the passage of Senate Bill 3. Notably, nbtie @ffiants testified that they
presented any of their “findings” to the General Assemhbtyshort, their affidavits are nothing
more than post-hoc commentary on the wisdom of S&ilt& from their perspective.

Likewise, some of the affidavits focus on “tort reférissues in the United States
generally, in other states, or, just the conceptat ‘fteform” without any attempt to focus on the
problems unique to Georgia. For example, Professor Firdelfemo attempt to link any of her
testimony to any of the actual problems confronting theesis of Georgia._(Sdd#aintiff's
Brief, Exh. E). Instead, Professor Finley commentetheralleged unfairness of a $350,000 cap
for women and children in obstetrical cases. Howedvmfessor Finley did not consider how
many cases in Georgia have historically involved both a geowdnd a facility, which, under the
new scheme, would be eligible for more non-economicagdgas than other types of cases.
Similarly, the affiants repeatedly refer to data andists published after the General Assembly
enacted the law in 2005. For example, at least twoeoditticles cited by Professor Rodwin
were published in 2006 and the affidavits of Professor ThorassEnd Dr. Anthony Robbins
are replete with references to studies from 2007. Pmetiff's Brief, Exhs. C, D, G). Plaintiff
fails to make any showing as to why these studies &eard to policy decisions that were made
in 2004.

B. The Affidavits Contain Political Commentary, Bare Conclsions and
Unsupported Assertions, Not Admissible Evidence

The affiants offer a lot of commentary about whethert reform” is a good idea in the
form of bare conclusions, unsupported assertions, oncelian double, triple, and, in some

cases, quadruple hearsay. For example:



Each of the affiants repeatedly refers to opinion-tbakeuments as if they
were fact, including, but not limited to, law review ddg; textbooks, and
even websites related to partisan groups like “American$orance
Reform.”

Professor Rodwin makes several dubious statements or6 ddnes affidavit,
such as “[tlhe AMA data is authoritative,” “[t]he datallected in the AMA
surveys contradict the political position that the AN&kes in its public
positions and testimony before Congress,” and that “gsffitliates of the
AMA, such as the Medical Association of Georgia (MAGiten make
similar claims.” Professor Rodwin offers no supporttfe@se and other
conclusory opinions.

Dr. Robbins' affidavit comments on the “credibility” wdrious arguments,
data, and positions taken by non-parties like the Medissbciation of
Georgia and the American Medical Association.

Dr. Robbins bloviates that “[a]lithough it is not known wltka data for 2004
first became available or when it was finalized, tlet faat the GBPW did
not publish this 2004 data until March 2006 is regrettable bedalese
uncorrected the GBPW's inaccurate statements .Affid&vit of Dr.
Anthony Robbins, p. 9). Dr. Robins does not identify whenatbsertions
were supposedly made or to whom they were supposedly madeoiér,
Dr. Robins does not offer any reason why he, as an experpass on the
credibility of anyone, let alone a nonparty to thigjdtion, in violation of the

long-standing evidentiary rule against such testimony. $eeRatterson v.



State 278 Ga.App. 168, 628 S.E.2d 618 (2006) (reaffirming the rule that an
expert may not pass on the credibility or believabdity witness).

While Dr. Robbins graciously acknowledges that the ratéesferal Surgeons
declined between 1986 and 2004, he then offers his bare condlnatoin

his opinion, “[t]his decline, however, cannot sensibly bebaited to any
malpractice “crisis” in Georgia or to factors unique tmf@&" but instead on
a "well-known, long run, nationwide and, indeed, worldwtigd towards”
sub-specialization. (Plaintiff's Brief, Exh. G at 12)gain, Dr. Robbins offers
absolutely no citation to support this conclusion.

Professor Finley refers to a “study” about the insuragcke an 2002
published on the web page for the partisan group Americamssiarance
Reform. That “study,” in turn, purports to be a summarg tdomprehensive
study,” sponsored by the group that published the document, eanfyyilan
actuary whose credentials are not contained anywhéhe tocument. In
short, Professor Finley relies upon conclusions cordaithin hearsay,
within hearsay, within hearsay.

Professor Finley based her “analysis” on verdict “dake and others
selected from California, Florida, and Maryland.

Professor Finley concedes that she has not conductedsearch specific to
Georgia malpractice cases. (Plaintiff's Brief, Exhati25). Nonetheless, she
offers her unsupported conclusion that there “is no redsowever, to think
that Georgia juries are significantly different fromgts in other states . . . or
that Georgia juries would allocate damages in a signilicdifferent way

than jurors in other states.” Of course, if this weue tthen venue would
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never matter and the organized plaintiffs’ bar would reehopposed or
challenged the constitutionality of O.C.G.A. 889-10-31 arid<81.1.
Professor Finley's argument is premised on the idedhia is a hard and
fast “value” to non-economic damages claims and thagffieet of Section
51-13-1 is to cap the damages at less than fair value. 8vofésley does not
offer any support about the fair value of non-econominatges claims for
any party.

Professor Finley does not offer any explanation asip w
$350,000/$500,000/$1,050,000 in non-economic damages is an insufficient
amount of compensation for any particular plaintif€ glaintiff in this case,
or for any of the groups she contends are “disproporedyiaaffected by
caps on non-economic damages.

Professor Finley misinterprets the plain language dfi@e&1-13-1(a)(4)(E)
to try to make her point about disparate impact. (RtésBrief, Exh. E at
46). The General Assembly specifically provided for recgwf the
economic value of lost services in the statute.

Professor Eaton repeatedly refers to law review egitthiat summarize past
“studies” of “tort reform” by authors who did not condua tunderlying
study in the first place. (Seeq, Plaintiff's Brief, Exh. E at 6).

Professor Eaton comments that “[u]nfortunately, thefittle reason to
believe that self-regulation by the medical professwihadequately address
the risk of negligent medical care.” (Plaintiff's Bfj Exh. E at 12). While
Professor Eaton cites to an article about the swrpey which this comment

is supposedly based, he did not cite to any of the raay thegt questions
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asked, or make any showing that the survey was conductag wag that
would satisfy a Daubedtyle challenge under O.C.G.A. §24-9-67.1.

* Professor Eaton comments on a judge’s survey he (andgsptummnducted to
draw the conclusion that the “vast majority of Geargdges in both Superior
and State courts” have not observed juries “making skeedamage
awards.” (Plaintiff's Brief, Exh. E at 18). Again, Ressor Eaton did not offer
any evidence regarding his definition of “excessive, herrmethodology, the
validity, the error rate, or any other basis that waaltisfy a Daubert
challenge.

* On pages 19 and 20 of his affidavit, Professor Eaton talks &imreview of
Georgia case filings and why he concluded Georgia wasoed with a
medical malpractice “crisis.” However, ProfessotdBanever defined what
would constitute a medical malpractice crisis or otheevexplain the
yardstick he used to measure the results.
These are but examples of the political commentatythe affiants claim as “evidence.”

For all of these reasons and more, the Court shoult@ shrese affidavits from the record.

CONCLUSION

The affiants should have made these arguments togther@ Assembly as part of the
public debate before the law was enacted. Regardledsether the “facts,” conclusions, and
arguments contained in the affidavits were made avaitalilee General Assembly at the time,
the affidavits should not be admitted now in an efforteopen the debate at the trial court level.

This 13th day of July, 2009.



DREWECKL & FARNHAM, LLP
880 West Peachtree Street
Post Office Box 7600

Atlanta, Georgia 30357-0600
Telephone:  404.885.1400
Facsimile: 404.876.0992

Attorney for Defendants
2410505/1
5798-71474

DREWECKL & FARNHAM, LLP

Barbara A. Marschalk

State Bar of Georgia No. 324498
Nicholas P. Smith

State Bar of Georgia No. 142303



IN THE SUPERIOR COURT OF DEKALB COUNTY

ROBERT LLOYD, Individually,
ROBERT LLOYD, as Administrator of the
Estate of Margaret Lloyd, Deceased

Plaintiff,
V.

CANYON SUDAR PARTNERS, LLC,

SSC ATLANTA OPERATING

COMPANY, LLC, SAVASENIORCARE
ADMINISTRATIVE SERVICES, LLC
and SAVASENIORCARE, LLC,

Defendant.

STATE OF GEORGIA

and

Civil Action File No: 2008CVv11617-7
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CERTIFICATE OF SERVICE

This is to certify that | have this day served a copthefforegoingdefendants’ Motion

To Strike Affidavitsipon all parties to this matter by depositing a cdame in the U.S. Mail,

with sufficient postage thereon, addressed as follows:

Joseph W. Watkins, Esq.

Lance D. Lourie, Esq.

Watkins Lourie Roll & Chance, LLP
Tower Place 200, Suite 1050

3348 Peachtree Road, N.E.
Atlanta, GA 30326

This 13thday of July, 2009.

DREWECKL & FARNHAM, LLP
880 West Peachtree Street
Post Office Box 7600

Atlanta, Georgia 30357-0600
Telephone:  404.885.1400
Facsimile: 404.876.0992

Attorney for Defendants
2395203/1
5798-71474

DREWECKL & FARNHAM, LLP

Barbara A. Marschalk
State Bar of Georgia No. 324498



