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Th e fir st  qu ar ter  h as been a rel at ively  qu iet o ne fo r pro du ct liability repor ted d ec isions

af fecting Geor gia defens e lawyer s.  Th e biggest news might  be the recent Su preme Co ur t

decisio n on medic al  device pr eempt ion, and  the Georgia Su pr eme Cour t dec is ion upho ld ing

th e const itu tionality of  Geor gia’s  “Daub ert  s tatut e. ”

1. Federal  P reemp tio n of State L aw Cl aim s,  Medi cal  Devi ces

Th e United States  Supr eme Cou rt decis io n in the Riegel cas e has  at tr act ed  mu ch 

at tention fr om co mment at ors  on all  sides of the issu e.  Th e opinion is  limited  in dir ect  scope, 

sinc e it onl y applies to  medical  d evices which ar e sub jec ted t o Premarket Appro val  (PMA),  an

el ab orate and time consu ming pro cedur e which  mo st  manu fac tu rer s avo id  in favo r of th e

51 0k  pr oc ess . Howev er th e s wift and fairly  u nif ied (8- 1) decis io n may  hint  at  impr ov ed fu tur e

pr os pec ts  fo r oth er  pr eempt io n d ef ens e scenario s inv ol ving oth er  regu lat ed  pr od uct s. 

Fact s: Th e Med ical Dev ic e Amendments of  1976 (M DA) contains  a pr eempt ion clau se

wh ic h bar s common-l aw ch all enges  regard ing the safet y or ef fec tivenes s of med ic al devic es 

mark eted in a for m that rec eived  Premar ket  Appr ov al.  Plaint iff  underwent  coro nary

angiopl as ty us ing the Ev ergreen Ballo on Cath eter,  despite the fact th e cat het er ’s label ing

co nt raind icated its  us e for  patients with diffu se or  calc if ied  stenos es.  The warning label als o

caut ioned  against  infl at ing the catheter pas t its  rated bur st pr ess ur e. Despite su ch  warning

language,  pl aintiff ’s ph ysician inflated the cath eter fiv e times  to  a pr es sur e great er th an it s

rated bur st pr ess ur e, and on the fift h inf latio n the cath et er bu rst . Plaintif fs  filed suit, al leging
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a nu mber of violations  of New Yo rk  co mmon law, and the dist ric t cou rt  held  pl aintiff s’ st ric t

liab ility , breach  of implied war ranty , and  negl igent  design, tes ting,  inspect io n, distr ib ution,

labeling,  mark eting and sal e claims wer e preempted by the MDA.  The distr ic t cou rt al so held

th at  th e MDA b arr ed  pl aintiff ’s wife’ s los s of co nso rt ium c laim. 

Held : Th e MDA only  pr eempt s state requ irements  “dif ferent fro m,  or  in add ition to ,

any req uirement applic ab le … to th e dev ice” und er  federal  law.  21 U.S .C.  § 360k (a)(1 ). To 

determine wh et her  plaint iff s’  cl aims were pr eempt ed by  th e MDA, the Cour t had  to fir st

determine wh et her  the feder al  go vernment had  es tablish ed requirements  appl icabl e to the

cath eter,  and if so , whether the plaint iff s’  cl aims were based  on New Yo rk  requ irements  that 

diff ered fro m,  or  were in add ition to , the federal ones. St ate requ ir ement s are pr eempt ed 

“o nl y when the Fo od  and Dru g Administ ratio n has  establ ish ed  spec ific cou nt erpar t

regu lat io ns or  th er e are ot her specif ic  requ irements  appl ic abl e to a par ticul ar  device. ”

Me dt ronic , Inc . v. Lohr, 51 8 U.S . 470 (1 996) (c iting 21  CFR § 808 .1 (d)).  Th e FDA grants 

Pr emark et  Appr oval onl y aft er  determining th at a dev ic e off ers  reas onabl e ass ur anc es  of 

safety and eff ect iv eness , and  as  such , premarket appro val  serv es  to  establ ish  that  the feder al 

go vernment h as  es tablish ed requirements  appl icabl e t o that dev ic e. Th e C ou rt had previo us ly

held  th at  co mmon law cau ses  of act ion for negligence and st ric t liabilit y impos e

“r eq uir ement s”  and wer e therefor e preempted und er  th e MDA.

Riegel v.  Me dt ronic , I nc ., 52 2 U.S .                (2008), Scalia, J. 

2. Co ns titutional ity  o f SB3  Da ubert Sta tute

Th e Geo rgia Su preme Co ur t rec ent ly  af firmed a trial co urt  ruling wh ic h uph eld  the

co ns tit ut ional ity  o f t he new state expert witness  st at ute, O.C .G .A.  § 24-9-67.1 , and  wh ic h t hu s
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appl ied  the st atu te to  excl ud e two  pl aintiff  experts  and gr ant  summar y jud gment  to  a

defendant . T he ru ling may wel l s pu r l egisl at ive t ink er ing.

Fact s: A cou pl e sued the manu fac tu rer  and seller of a flo or  refinis hing pr odu ct ,

cl aiming the prod uc t cau sed  inju ry . The tr ial cou rt initial ly denied a def ens e mot io n to

excl ude t wo pl aintiff exper ts  on c aus at ion and label ing. Th e c as e mis tried , and  th e def endants 

renewed  the mo tio n.  Th e trial  co ur t fou nd th at th e cau sat io n expert ’s  us e of differential 

diagnos is  with out  appl ying pr oper met ho ds of  ru ling in and rul ing o ut  alternative po ssibilit ies

rend ered tho se opinions inadmiss ib le.  The tr ial  cour t lik ewise excl ud ed th e lab eling expert’ s

opinions bec au se his met hod s did  not again satisf y the st at ute. The trial cou rt  rejected

pl aintiff s’ co nst it utional ch all enge to  th e statu te,  except  th at  th e cou rt  fo und two  sect ions of

th e statu te unconst itu tional,  and so disregarded tho se po rt ions of th e statut e in ju dging th e

expert testimo ny.  Plaint iff s appealed .

Held : A major ity  r eject ed th e equ al pr otect ion c hal lenge, which  ar gu ed th at th e s tatut e

is  unco ns tit ut ional  because it applies onl y to civil  cases.  Th e Cou rt  held  th at  pl aintiff s lac ked 

st anding to co mpl ain abo ut unequ al  tr eatment  given t o criminal  defend ant s,  because t hey  are

no t criminal  defend ant s.  Pl aintiff s argued  that  the st atu te viol ates due proc es s bec aus e

su bs ect io ns (a) and  (b )(1) ar e c ontradicto ry ; t he firs t s ay s t hat f ac ts and d at a r el ied  u pon need 

no t be ad mis sible, the seco nd  th at  experts  are restr ic ted  to rel ying upo n pot entiall y

ad missibl e fac ts and dat a. Th e Supreme Cou rt  majo rit y agr eed wit h the tr ial cou rt th at th e

pr ov isions cannot  be har monized,  but uphel d the trial cou rt  in disr egard ing a phrase in the

firs t s ub sec tion and applying th e sec ond t o exc lu de th e experts.  Th e Supreme Co urt  d isagr eed 

with  th e trial  co ur t that the st at ement  in the st atu te th at  co ur ts “may”  cons id er case law

appl ying Daub ert  and  it s pro geny is  an unco ns tit ut ional  delegat io n of legis lat iv e power,  as

well  as  the st atement th at th e cou rts  of Geo rgia are not to  be open to expert  test imony  that  is
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no t admis sib le in other states. Final ly , the majo rit y dec is ion decl ar ed th e statut e is a

retr oac tive law bec aus e it is  pr oc edu ral and  no t sub st ant iv e, and uph eld  the tr ial  cour t

decisio n on th e expert s thems elv es  as  not an ab us e o f dis cr etion.

Ju st ice Melt on co nc urr ed  spec ial ly , expres sing th e view that (a) and (b)(1 ) are no t

inco nsist ent , bec au se wh ile an admiss ib le exper t opinion mu st have su ppo rt  in admiss ibl e

fact s and  data, it may  rely  in par t on dat a that is inadmis sib le or  whic h may  be admiss ib le. 

Ju st ice Huns tein dissent ed,  find ing that the st at ute is unc ons titut io nal  in every way urged by 

appellant s, and J us tic e Car ley joined  in o ne of  t he gr ounds  of  t he dissent .

Maso n v  Home  D epo t, __  Ga. ___  (Mar ch  10, 2008).

3. Pr oo f o f Def ec t

Fact s: Pl aintiffs  were inju red when their us ed,  1999 Linc ol n Town Car  was inv ol ved  in

an accident.  Plaint iff s all eged Fo rd negligentl y manuf act ur ed and ass emb led the fr ont

pass enger  side seat bel t and  air bag, and failed  to war n of these defects . For d’ s mot ion for

su mmary  judgment was granted on gr ounds  th e plaintif fs  fail ed to  pr od uce any ev idenc e the

seat bel t and  air bag c ontained a manu factu ring defec t. 

Held : To  es tablish  a negligent manuf ac tur ing claim,  a pl aintiff  mu st  pr es ent  evid ence

es tablish ing that  a defect exist ed  in the pr odu ct  wh en it  left  the manuf ac tur er ’s co ntr ol .

Owens v. General Mo tors Corp. , 272 G a.  App.  842,  61 3 S.E.2 d 651  (2 005).  Plaint iff s failed to

of fer any  ev id enc e as to  th e conditio n of th eir  car’ s conditio n prior  to  purc hasing it in 1999,

su ch  as  r epair s, al ter at ions,  or  accidents ; nor  did th ey of fer  expert  test imo ny  on the is sue o f a

defect,  inst ead rel ying on th eir  own al legat ions the seat belt did not  lo ck  and sid e air  bag did

no t deplo y. Pl aintiffs  also  relied  on two pr odu ct  recalls  invo lv ing front seatb elt  assemb lies in

an attempt t o sho w their  car contained an or iginal manufact uring defect. 
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“[T]he mere failu re of  auto mo bil e equ ipment is no t ‘it sel f evidence of an original 

defect, ’ since th e failu re can be the resu lt  of  myriad  caus es no t rel ated to it s manufact ure.” 

Je nkins  v. General Mot ors Corp., 240 Ga.  App.  636,  52 4 S.E.2 d 324 (1 999).  With  respec t to

th e pro du ct recal l,  “[a] pr od uct  recall  can ser ve as  circ umstant ial  evid ence of  an original

defect,  however onl y when ‘th ere is fir st intro du ced  some independent  pr oo f that the

part icu lar pro duc t in qu est io n suf fer ed  fr om th e same def ec t.’ ” Ro se  v.  Figgie  Int’l, 22 9 Ga. 

App.  848,  495 S.E.2 d 77 (1997). Here,  t he pr odu ct  recalls  r elated o nl y t o veh ic les  in which th e

or iginal saf et y bel t ret rac to r had  been repl aced in service and fur th er,  Linc ol n Town Car s

were no t amo ng th e mod el s inv olv ed  in the recal ls . Plaint if fs’  effo rt s to oppos e summar y

ju dgment by th e doc trine of  re s ips a loq uitur failed  becaus e “th at do ctr ine does not  appl y to

mech anical dev ices bec au se th ey get out  of  work ing ord er,  and so met imes become dangerou s

and cau se inju ry witho ut  any negligence on t he part of  anyo ne. ” Mill ar v.  El ev ato r Svc . Co.  v.

O’Shiel ds , 22 2 G a.  App.  456,  475 S.E.2 d 1 88  (1 996). 

Mill er v.  Fo rd  Mo to r C o. , 28 7 G a.  App.  642,  653 S.E.2 d 8 2 (2007), Bernes,  J. 

4. Pr op er Pa rty ; Suc cesso r Lia bi lity

Fact s: Pl aintiff was injured when he fell fr om a wing stand  wh il e s er vic ing a military C- 

5 aircr af t. Pl aintiffs  init ially  alleged t he wing st and’s  l ock  pins  popped , and  th at  FS S knew the

st and h ad  pr ob lems but  allo wed them t o remain in use. Plaintif fs  amended  t heir compl aint to

al lege FS S, db a S KE Su pport  S erv ic es,  h ad fabricated  and install ed defec tive lo cking pins , and 

as serted cau ses of act io n for  negl igent  inst all at ion, ins pection and training, failu re to  warn,

and breac h of implied warrant ies  of mec hantabil it y and  fitness  for a par ticul ar  pu rpose.

Pl aintiff s wer e awarded a tot al of  $1 ,523, 000 aft er a jur y trial , and  FS S’ s mot ion for direc t
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verd ict  on the gr ou nds  it was  no t the proper  part y and  pl aintiff s failed  to est abl is h that the

al leged ly  defective pins  had pro ximat el y c au sed  h is fall was d enied .

Held : In Geor gia, a suc ces so r or pur ch asing co rporation do es no t ass ume its

pr ed ecess or’ s liabilit ies unl ess : (1) ther e is an agreement  to  that  effect ; (2) th e trans act io n is, 

in fact , a mer ger ; (3) the tr ans ac tio n is a fraud ulent  at tempt  to avo id liabilities; or  (4) th e

pu rc has er  is  merely  a co ntinu ation of  the pr edecesso r ent it y. Bu ll ingto n v. Union To ol  Co rp .,

254 Ga.  283,  328 S. E.2 d 726 (198 5). To est ab lis h the new co mpany  is  a co nt inu at ion of the

ol d company and theref or e liable for it s predec es sor ’s  debt s and  liab ilities,  the new

co rporation mu st have th e same “ob jec ts , ass ets , and  stoc kh old er s.”  Ne y- Cop el and  & As so c.

v.  Tag Po ly Bags, 154 Ga.  App.  256,  267 S.E.2 d 862  (1 98 0).  Plaint iff s pro du ced  no evidence

of  eith er  co mmon owner sh ip or  es tablish ing any of  th e fou r exc eptio ns , theref or e FSS ’s

mo tion fo r d ir ect ed  verd ict  s hou ld  have been gr anted .

Firs t Sup port Services , Inc . v. Trevino , 28 8 Ga.  App.  850,  655 S.E.2 d 627 (2 007), 

Barnes,  C .J. 

5. Pr od uct Identi fic ation

Fact s: Medic al  st apler  allegedly  malf unctioned du ring plaintif f’ s sur ger y.  Pl aintiff 

pr opounded dis cov er y req ues ts  seek ing info rmation fo r the “#25 EEA st apl er ” ref erenc ed in

th e phy sician’ s pos t-o perat iv e not es,  but did not  spec ify  any particu lar  model manuf act ur ed

by  Defend ant . Def endant objec ted  to plaint if f’s  disc ov ery  on gro und s plaintif f’ s req ues ts  did

no t ident ify  any specific stapler manuf act ur ed by  Defendant . Plaint if f mov ed to  co mpel

Defendant ’s respo ns es. 

Held : A plaintif f mus t fir st  id entif y a specif ic  defective pr od uct  manu factu red by the

defendant  to  trigger that def end ant’s  duty  to res pond to disco very request s. “T he only lo gic al 
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st ar ting point  fo r dis co ver y in a pro du ct liability case based  o n t he malf unc tion of  a particu lar 

st apler  is t o ident ify  a part icu lar t ype o f stapl er manuf ac tur ed  by  t he defendants .” 

Bu tt s v . Tyc o Healt hcare  Grou p L P, 2008 WL  80357 S lip C opy (N. D. Ga.),  V ining, J .

6.  “Stand ‘ N Sea l” : Acc ess  to Med ia Inter vi ews  Of P la intif fs

Hu nd red s of pl aintiffs  in var iou s states hav e sued Home Depot and some of its 

su ppliers , all eging th at  a spray -o n gro ut sealer pro du ct caused them res pirat or y pro blems .

Th e lit igation is  cons ol idated in an MD L bef ore Judge Thr as h in the Nort hern Distr ic t of

Geor gia.

Fact s: Aerof il  is  one of  th e Til e Per fect St and  ‘n Seal Spr ay- On Gr ou t Sealer  prod uc t

liab ility  defendant s. Aerof il  depo sed  plaint iff  Friedel, wh o dis clo sed he had  appear ed on

CN N’ s Ande rso n Coo pe r 360 add res sing co mpl aints  abou t Stand  ‘n Seal s’  safety.  Aero fil

su bpoenaed CNN  to  prod uc e “al l foo tage,  raw and  final,  aired or unair ed, ” of any int erv iews

relating to St and  ‘ n S eal. CN N mov ed fo r pro tec tive or der  b ased upo n repor ter ’s  pr iv ilege.

Held : Th ough neith er th e Supreme Cou rt  no r the Elev enth Circu it  have reco gnized a

no npart y repor ter ’s  pr iv ilege in a civil act ion, FRE 501 au tho rizes  federal cou rts  to honor

pr iv ileges rec ognized under  stat e law. Jaff e v. Red mo nd, 51 8 U.S . 1 (1996). Fed eral and  stat e

laws  ar e sub st ant ially  identical  as to the determination of  wh et her  the repor ter privil ege

appl ies . To su ccess ful ly  ov er come the repo rt er pr ivilege,  the party  seek ing pro duc tion mu st

sh ow: (1) th e mat er ial  is rel evant ; (2) it  cannot  be reas onabl y obt ained  by alt ernat ive means;

and (3) t he mater ial is nec es sar y to th e pro per  pres entat io n o f the part y’ s c as e.

Fl ynn v. Roano ke Co mpanies Group , Inc ., 2007 WL  4564113 Slip Copy  (N.D . Ga. ), 

Th rash,  J .
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7. Auto mob il e Sea t; Wr ong ful d ea th;  Re s Ips a Loqui tur 

Fact s: Af ter  plaint iff s’  daughter died fro m head injur ies  sust ained  in an aut o acc id ent ,

pl aintiff s fil ed a pro du ct liability ac tio n against th e manufact urer all eging negl igenc e,  design

defect,  and br eac h of warrant y.

Held : Pl aintiffs  intr od uced evidence the rear seat was unc lipped fro m the fl oo r at the

time of  the ac cid ent. Th erefo re th ey ar gued the doct rine of  re s ips a loq uitur wit h res pec t to

th eir negligence cl aim. Negligence, however,  requ ires a sho wing of pr oximate cause between

th e def ec t and  th e injur y, and plaint if fs had admitt ed  th e unc lipped rear seat did  not

co nt rib ut e to their  daughter’ s fat al head injur ies. Design def ec t claims  are analy zed pur suant 

to  the risk- ut ility  gu id elines set  fo rt h in Banks v. ICI  Americ as,  Inc. , 450 S.E.2d  671 (G a.

1994). Pl aintiffs ’ exper ts pr ovided expert  test imony  that  the design of th e rear seatbelt 

al lo wed  for exces sive spool , that this exc es siv e spo ol  caus ed th eir  daught er’ s head injur y and 

th at  at  the time of  her injur y For d knew of an al ter nate seatb el t des ign whic h wou ld  no t hav e

al lo wed  such  excess ive spoo l.  Su ch  sh owing created a genu ine iss ue of  fact  as  to the

reas onabl eness  of  Ford ’s  ch oice of  seat bel ts . Finall y,  Geor gia law pr ohibits wr ongfu l death

ac tions  b ased upo n breac h o f war ranty . Ry al s v . Bil ly  Po pp ell , Inc ., 38 6 S .E.2d  513.  S ummar y

ju dgment grant ed as  to  plaint iff s’  negl igenc e and  br each of  warr ant y claims; denied as to 

design defec t claim.

Dave npo rt  v.  F ord  M oto r Co. , 2007 WL  4373601  S lip C opy  (N.D . Ga. ),  Du ff ey,  J .

8. Pr es cri ption Drug s;  Remo val ; Fra ud ulent Jo inder 

Fact s: Pl aintiffs  sued  Novart is al leging t heir infant son develo ped  l euk emia af ter  using

El id el,  a pr es cript ion topical cream us ed to  tr eat eczema. Plaintif fs  al leged  Elid el  was not  safe

fo r the treatment  of ped iat ric eczema claiming th at No var tis (1) did not  adeq uatel y tes t, 
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(2 )  did  not pr ovide an adeq uate warning, and  (3) mad e fraud ulent  misr epr es ent at ion with 

respect  to Elidel ’s  safety tr eat ing ped iat ric eczema. Plaintif fs  al so  su ed  th e treat ing phys ic ian

fo r negligence in pres cr ibing El id el as  well  as  the ho spital he wor ked und er vicar io us liability. 

No vartis sou gh t to remov e the ac tion as ser ting feder al  diversity  and fed er al qu est io n

ju risdict ion.

Held : Th e cit izens hip of fraudu lentl y joined def end ants is  igno red  when determining

wh et her  complete diver sity exist s.  Pacheco  de Perez v.  AT  & T Co ., 130 F.3d 1368 (11 th  Cir .

1998 ). Mu tuall y exc lus iv e all egations  agains t the defendant s can resu lt in fr au dul ent joinder. 

Be tt s v. Eli Lill y and  Co.,  435 F.  Supp. 2d 11 80 (S .D.  Ala.  2006).  Pl aintiff s’ al legat ion the

ph ys ician was negligent in pr esc ribing Elidel contrary  to  the pr esc ribing inf or mat io n and 

indicat io ns was not  mu tu all y exc lu siv e of th eir  claims  No vartis did  not pr ovide an adeq uate

warning or mad e fraudu lent misrepr esent ations. Ad dit io nal ly , Nov art is ’ ass ert io ns th at

pl aintiff s’ cl aims chall enge cer tain FD A dec isions res ult ed  only  in potent ial  federal def ens es 

and was  not enough to co nfer fed er al qu est io n jur isd ic tio n.  Pl aintiff s’ mo tio n to remand

gr anted .

Gree ne v.  No vartis Pharm. C orp., 2007 WL  3407429 S lip C opy  (M.D . Ga. ),  Laws on,  J .

9. Statute o f Rep ose, Fai lure to  Wa rn; P re-im pa ct Pa in and Suf fer ing;

Puni tive Dam ag es

Fact s: A 1993 For d Explo rer  was br oad sided  by ano ther car  and th en ro lled over

several  times,  kill ing decedent.  Plaint iff s contended exc es siv e roo f cru sh  caus ed deced ent’s 

deat h, and f il ed su it al leging s tr ict  liab il ity , negligent des ign, and failur e to warn.  F ord  moved

fo r summary ju dgment.
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Held : In Geor gia, the ques tion of  wh et her  adeq uate ef for ts  were made to  warn the

ul timat e user of a pot ential def ec t and  wh et her  the warning was adequ ate are ty pic al ly

qu es tio ns  fo r the jury . Thornto n v. E. I. Du Pont de Ne ours & C o. , 22  F. 3d  28 4 (11 th  Cir . 1 994). 

Al so , For d’s  argu ment th at th e failur e to warn cl aim merged  into  th e des ign def ect  claim was 

co nt rar y to O. C.G .A. § 51-1 -1 1(c ),  wh ic h states  “ [n]ot hing … shall relieve a manuf ac tur er  fr om

th e dut y to warn of  a danger arising fr om th e use of  a pr od uct  once that  danger  beco mes 

known to the manu factu rer.”  In Geo rgia,  th e dut y to warn is  a co ntinu ing one.  Watkins  v.

Fo rd , 190 F .3d 1 21 3 (11 th  C ir . 1 999). 

As  f or cl aims of pain and s uf fer ing, a rec ov ery  is pos sib le ev en wh er e an ind iv idu al  was

held  to  have perc eived  his impending death  mere seco nd s bef ore it occ urr ed . Mo nk v.  Dial ,

21 2 Ga.  App.  362 (1 994).  Ac co rding to  the medic al  examiner,  th e death  was onl y ‘al mo st

inst ant aneou s. ’ Giv en th e nat ure of the catastr ophic  inju ry , and  th e rel at ively  lo ng respons e

time by  paramedic s aft er  th e acc id ent  (fiv e minut es), the cour t hel d that the reco rd  co nt ained 

su ff icient evidence to  defeat  su mmary  judgment on co ns cio us  pain and suf fering.  Geor gia

co ur ts do  no t alway s req uir e wit nesses fro m the scene to es tab lish su rvivo rsh ip and hav e

al lo wed  a su rv ivo rs hip claim to be pr ov en by  th e tot al ity  of the circ ums tances.  Finally ,

“[u]nder Geo rgia law, any aut omo bile manuf ac tur er  pl ac ing prof it  ov er  safety risk pu nit iv e

damages  l iab il ity .” 

Wo od ard  v . F ord M ot or Co ., 2007 WL  41 25519 S lip C opy  (N.D . Ga. ),  Th rash,  J .

10 . Di sc overy ; E xp erts;  Pr oxima te Ca us e; Fa ilure to  Warn

Fact s: Ac tio n arising fr om th e death of  pl aintiff ’s so n dur ing an acc ident . Plaint if f

pr opounded dis cov er y to Gener al Mo tor s Cor po rat io n seeking the total amo unt of money 

paid  to  variou s expert s and  cons ul ting fir ms  fo r wor k per fo rmed on behal f of GM C for  seven
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year s. GM C res ponded by off er ing to mak e availabl e for  inspect io n and  co py ing all su ch

info rmation with respect  to  the instant  case only  and plaintif f mov ed  to  compel . Plaint if f als o

filed a motion in limine, and  GM C mov ed  to  excl ud e the test imo ny  of  plaint iff ’s  expert

witness es  and for  s ummar y jud gment .

Held : With respect  to  motion, whether an exper t has  an ongoing rel at ionsh ip with a

part y or ear ns  a significant por tion of  th eir inc ome from test if ying on behal f of th at party  is

relevant and  disc ov erabl e. Co ll ins  v . Way ne Co rp. , 62 1 F .2 d 777 (5th  Cir . 1 98 0).  The extended

period of  time so ught by  pl aintiff  was hel d to be undu ly bu rdens ome. As an unfo res eeabl e

intervening cr iminal act  is  generally  t reated as the s ole proximate c aus e of an inju ry,  t he ot her 

dr iv er’ s int oxication at  th e time of th e acc ident  was highl y rel evant  to  the is sue of cau sat io n.

Timmons  v. Ford M ot or Co ., 98 2 F. Supp.  1475 (S .D . Ga.  1997). With respect  to  expert s, only

th os e expert  opinio ns no t inc lud ed  in the Ru le 26 expert repor t wer e deemed admiss ib le. 

With  respect  to summar y jud gment , the relevant pr oximate cause inqu ir y was  wh et her , as a

general  matt er , “th e original  negl igent  ac to r sho uld  have anticipat ed  th at  th e gener al ty pe of 

harm migh t res ult .”  Smit h v. Commercial  Tr ansp. , Inc ., 22 0 S.E.2d  446 (G a. App. 1996).

Wh et her  G MC sh oul d hav e reaso nab ly  fo reseen the poss ib ility  of  a dr unken d riv er  caus ing an

ac cident wit h the Blazer  was hel d to be a qu est io n of fac t as to  pr oximate caus e. Since the

decedent was  ejec ted thr ough the wind ow, plaint if f’s  claims  of  a po ss ibl e def ec t wit h res pec t

to  the do or were pr operl y dis mis sed. Under  the “s imple pr od uct  defect s” line of  case law,  no 

expert testimo ny is  requ ired if th e jur y is abl e to under st and  and analy ze pr operl y presented

fact s. Bishop v.  Bo mb adier, Inc ., 399 F. Supp.  2d  1372  (M.D . Ga.  2005).  Finally , a plaint if f

al leging failu re to  warn can eit her s ho w the manu fac tu rer ’s  fail ure t o tak e adequate meas ures

to  communicate th e war ning to  th e ult imate cons umer,  or alt ernat ively  sh ow th at  th e

manu fac tu rer  fail ed  to  prov id e a warning which,  if communic ated to th e end  us er , was 
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ad eq uat e to apprize th e user of th e pot ent ial r is k. Rhod es v.  Inte rst at e Bat tery Sys ., 72 2 F.2 d

1517 (1 1th  Cir . 198 4).  Under the seco nd  av enue,  a pl aintiff ’s failu re to  read  the warning bars 

reco ver y.  Walker v.  Me rc k & C o., 648 F . Supp.  931 (M. D.  Ga. 198 6).

Re ynold s v. Ge neral  Mo to rs Co rp. , 2007 WL  2908 564 S lip C opy  (N.D . Ga. ),  St or y, J. 

11 . Experts ; Fir e Causa tio n;  Defect

Fact s: As  a resul t of a fir e all egedl y cau sed by def ec ts in th e mot or  of  an exh aus t fan,

pl aintiff  filed suit all eging caus es of  ac tion fo r negligent des ign and manuf ac tur e,  and breac h

of  duty  to war n. Defendant mo ved  to exc lud e cer tain exper t tes timony and  for su mmary 

ju dgment. 

Held : Af ter  Daubert  analys is , plaint if f’s  expert s wer e h el d to be qu alified to  test ify , and 

th eir opinio ns  th e pro du ct of  pr oper sc ientific  meth od . Bot h expert s rel ied in par t upo n fir e

investigatio n pro cedur es  ou tl ined in th e Nat ional  Fire Pr ot ect io n Agency  (NFPA) fire

investigatio n manual – NFPA 921,  Guid e for  Fire and Explo sion Inves tigat io n. Th e expert s

opined th e fir e was  caus ed by  one or bo th al leged  defects ; the insu latio n on th e windings  was

defective because it was  no t rat ed  fo r the temper atu re th e fan coul d reach  du ring operating, 

and that the ther mal cut  of f pro tecto r (“T CO ”) was mis placed or impro per ly  rated. To  pr ev ail 

on its negligent design claim, plaint if f was  requ ired to sh ow th e pro duc t was  defect ive, and 

th at  th e def ec t was  th e pro ximat e cau se of  the injur y.  SK Hand  Tool  Corp . v. Lo wman, 22 3

Ga. App. 712  (1996). This det ermination is  made using Banks v. ICI  Americ as’ ris k-u tilit y

anal ysis,  and the appr opriate anal ysis is wh eth er  th e manuf act ur er failed to ad opt  a

reas onabl e alt ernat ive design wh ic h wou ld have reduc ed  th e for es eeabl e ris k of har m

pr es ent ed  by  the pr odu ct . Jo ne s v. NordicTrak. Inc ., 274 Ga.  11 5 (2001 ). Here,  defend ant ’s 

pers on in ch ar ge of  pr od uct  perf or mance and separ ate 30(b )(6) witness  bo th  test ified  th at 
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TC O mot or s wer e used bec aus e they wer e cheaper th an imped ance mo tor s,  and that one

po tential  caus e of the fail ur e was  th at  th e ins ul ation on the mo tor  wind ings failed.  Th is 

test imo ny  cr eated  a genu ine issu e of fact wh ich  defeat ed su mmary  ju dgment.  Finally , the

du ty  to  warn aris es  wh enever a manufact urer kno ws  or  reas onabl y sho ul d kno w o f the d anger 

ar is ing f rom t he us e o f its  prod uc t. Hu nt er v.  We rner, 258 G a.  App.  379 (2002 ).

Inam Inte rn. , Inc . v. Broan-N uto ne  LL C, 2007 WL  4730649 Slip Copy  (N.D . Ga. ), 

Pannell , J.

12. Standing to Sue; Defec t;  Anti cip ation o f L itiga ti on

Fact s: By  paying fo r los ses  to its  insu red s’  ho me caus ed by  fire, All state became

su br ogee of al l cau ses  of act ion relating to  th e fir e.  Af ter pay ing its insur ed s’ cl aims,  Al ls tat e

began an inv es tigat ion as to the caus e and  origin of  the fire,  and it s inv est igato r det er mined 

th at  th e fir e had  been caus ed  by  a manu fac tu ring def ec t in the plug of an ext ensio n cor d. 

Defendant  mo ved f or  su mmary  judgment,  and Al lst at e mov ed to  co mpel. 

Held : To  reco ver  on a prod uc ts liability cl aim, a plaint if f mus t est abl is h pro ximat e

caus e. Chap man v. Am.  Cy anamid Co. , 861 F.2 d 151 5 (11 th  Cir . 198 8) (appl ying Georgia law).

Th ou gh th e ext ens io n cor d in quest ion was destr oy ed in th e fir e thereby pr event ing Alls tate

fr om intr odu cing ev idenc e as to th e manufact urer of th e ext ens io n cor d, one of the prongs  of 

th e plu g contained the defend ant ’s  tr ad emark , and  th is  su ff iced to su ppo rt  a reaso nable

inference th at  th e def endant had  manu factu red the co rd  and plu g that cau sed the fire.

Defendant  al leged  that  Alls tate had not  fu ll y res ponded to its  requ es t to admit  co nc erning

al ternate caus e o f the fire, and  also  sought  pr od uct io n o f the adju st er’ s diary  no tes. Ty pic al ly, 

cl aims files  stradd le th e line bet ween being pr epared in th e regular cou rs e of bus iness  and

being prepar ed  or  obtained becau se of  the pr ospec t of lit igation. As suc h,  cl aims files  do not 
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co ns tit ut e wor k pro duc t in th e ear ly st ages of inves tigat io n, bu t onc e lit igation becomes 

imminent the file and it s contents  ar e pro tected by th e wor k pro duc t doc tr ine. Carv er v. 

Al ls tat e Ins . Co.,  94 F .R .D.  1 31 (S .D.  G a. 1982).

Al ls tat e Ins . Co.  v. Eve r Isl and  Elec . Co. , 2007 WL  2728 979 Slip Copy  (N.D . Ga. ), 

Carnes,  J .


