
www.gdla.org Georgia Defense Lawyer Winter 2009

Insurance Coverage
Case Law Update By Brian T. Moore

GDLA Insurance Law SLC Chair
Drew, Eckl & Farnham, Atlanta

The following case law update was
provided by the GDLA’s Insurance
Coverage Substantive Law
Committee.

Nationwide Mut. Fire Ins. Co.
v. Kim, 

No. 08A1063 
(Ga. Ct. App. Nov. 14, 2008)

In this appeal in a declaratory
judgment action, the court ruled a
policy’s criminal acts exclusion
does not preclude an insurer from
having to defend its insured when
the plaintiff has substituted claims
in negligence and gross negligence. 

The underlying tort suit originally
had been based upon a claim for
battery arising from the insured
throwing an ice cream scoop at a
karaoke bar customer. However,
the plaintiff subsequently had
amended the complaint to remove
the intentional acts and to allege
only negligence and gross negli-
gence, and the defendant testified
that he had not intended to throw
the scoop. The insurer filed a
motion for summary judgment in
the DJ action, claiming that the
facts established that its insured
had acted intentionally, and the
trial court denied the motion. 

The court of appeals held that a
factual issue existed as to whether
the defendant’s acts were inten-
tional or negligent, and therefore
summary judgment was not proper.
As a result, the insurer has a duty to
provide a defense to the claims. 

Smith v. Stoddard
No. 08A1189 

(Ga. Ct. App. Nov. 19, 2008)

The court of appeals held that an
uninsured motorist policy does not
cover a plaintiff’s right to attorneys’
fees and expenses of litigation
against the tortfeasor under
O.C.G.A. § 13-6-11.

The plaintiff brought suit against
the defendant as a result of a motor

vehicle accident and also sought
fees and expenses of litigation
under O.C.G.A. § 13-6-11, based on
the tortfeasor’s bad faith and stub-
born litigiousness. After receiving
policy limits from the defendant’s
liability carrier, the plaintiff made a
claim against his own UM insurer
for excess damages, including the
award under O.C.G.A. § 13-6-11. In
seeking these damages, the plaintiff
did not allege that his UM carrier
had acted in bad faith or had been
stubbornly litigious. Rather, the
plaintiff relied solely upon the
defendant’s conduct

The UM insurer sought summary
judgment on the issue, arguing that
the UM coverage did not give the
plaintiff a claim for attorney fees or
expenses of litigation. The trial
court granted summary judgment
to the UM insurer.

The Georgia Court of Appeals
affirmed, holding that there was no
coverage for the fees and expenses.
The court noted that the UM statute
makes no provision for the recovery
of attorneys’ fees and expenses
against a UM insurer based on the
tortfeasor’s stubborn litigiousness
or bad faith conduct. The court also
held that the UM insurance policy
did not cover such damages,
because the language of the policy
limited coverage to the type
required by the UM statute, i.e., for
bodily injury and property damage.

Owners Ins. Co. v. Smith
Mech. Contr. Inc.

No. 08A1563
(Ga. Ct. App. Nov. 20, 2008)

The care, custody, or control pro-
vision of an insurance policy did not
exclude coverage for the damage to
the property at issue, since the
undisputed evidence showed that
there was no bailment of property.

The insured had filed suit for
indemnification against its insurer,
seeking to recover amounts that the
insured had paid to its customer

after the customer’s peanut cleaner
was damaged while the insured was
moving the cleaner with the
insured’s crane. The trial court
granted summary judgment to the
insured, ruling that the care, cus-
tody, or control provision of the
policy did not exclude coverage for
the damage, because there was no
bailment of the cleaner.

The court of appeals affirmed,
noting (1) no evidence showed the
customer had delivered exclusive
possession of the cleaner to the
insured; (2) the customer’s mainte-
nance supervisor was in charge of
the job it had hired the insured to
do and the supervisor had the auth-
ority to control the job; (3) the
insured never took the cleaner off
the customer’s job site; (4) the
insured’s job was simply to lift the
cleaner from its foundation, set it
on the ground and then hoist it onto
a truck; and (5) the damage to the
cleaner was not caused by any fail-
ure of the insured to perform the
job it had been contracted to do in a
workmanlike manner. 

McClellan v. Evans
No. 08A1277 

(Ga. Ct. App. Nov. 17, 2008)

Uninsured motorist policy was
not relevant in personal injury
action case. Evidence of an agree-
ment between the defendant/tort-
feasor and the plaintiff’s UM carrier
("agreement") is inadmissible when
the agreement only established the
defendant’s agreement to cooperate
with the UM carrier by appearing at
trial.

The plaintiff had been struck and
injured by a vehicle driven by the
defendant. In the tort suit, the jury
found for the defendant. The plain-
tiff appealed, arguing the trial court
had erred in denying the plaintiff’s
pretrial motion for permission to
introduce the agreement.
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lenge to his qualifications, the
superintendent of elections dis-
qualified him. The Superior Court
of Meriweather County then
reversed. Bray won the race for
mayor. After that, the City filed an
appeal from the superior court’s
prior order. The supreme court
determined that the appeal was
moot. Reasoning that the case
involved a pre-election challenge to
a candidate’s qualifications, the
supreme court determined that any
challenge should have been brought
in the form of a petition for stay of
an election prior to the election
date. 

Olarsch v. Newell
A08A1278

November 20, 2008

Olarsch filed a motion for exten-
sion of time to file a new trial and
motion for judgment notwithstand-
ing the verdict two days before the
judgment was entered in the trial
court. However, O.C.G.A. §5-6-
39(b) expressly states that no
extensions in time shall be granted
for filing motions for new trial or for
judgment notwithstanding the ver-
dict. Therefore, the court of appeals
determined that Olarsch was
required to file a motion for new
trial and JNOV within 30 days after
the entry of judgment, which he did
not do. For that reason, the court of
appeals determined that the trial
court did not err in dismissing
Olarsch’s notice of appeal.

Ruskin v. AAF McQuay, Inc.
A08A1230

November 25, 2008

In this case, the court of appeals
affirmed a judgment finding Ruskin
in contempt of an order adopting a
settlement agreement entered into
between the parties. The court of
appeals determined that Ruskin
should be sanctioned for frivolous
appeals penalties in the amount of
$2,000 against him and $2,000
against his counsel. The court of
appeals specifically determined that
Ruskin had stubbornly delayed
enforcement of a settlement agree-
ment to which he had voluntarily
agreed.

Yates v. CACV of Colorado
LLC, A08A2288

December 3, 2008

In this case, CACV of Colorado,
LLC obtained an arbitration award
against Yates for failure to pay
credit card debt. When CACV peti-
tioned to confirm the award, Yates
answered and asserted a counter-
claim. After a hearing, the trial
court entered an order confirming
the award but made no ruling on
the counterclaim. Yates then
appealed, but the court of appeals
held that the appeal was premature
and had to be dismissed. The court
of appeals relied on the rule that
unless summary judgment is
granted on a claim or the matter is
certified pursuant to O.C.G.A. §9-
11-54(b), a direct appeal is prema-
ture and must be dismissed where a
counterclaim remains pending.
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The court of appeals affirmed the
judgment in the defendant’s favor,
holding that the trial court had
properly excluded evidence of the
agreement, because the UM policy
was not relevant. The court of
appeals also reasoned that the
agreement itself established only
that the defendant had agreed to
cooperate with the UM carrier by
appearing at trial.

A special thanks to Eric Mull an
associate with Drew Eckl &
Farnham, Atlanta, specializing in
commercial litigation, subroga-
tion, and insurance coverage mat-
ters.
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GDLA’s Auto SLC
Holds Accident
Reconstruction

CLE
The GDLA’s automobile substan-

tive law committee, in conjunction
with GDLA sponsor Kimley-Horn
and Associates, Orlando, Fla.,
recently held a CLE seminar in
Savannah. The three-hour seminar
covered a variety of topics including
biology and technology. GDLA mem-
ber Michael L. Miller, Drew, Eckl &
Farnham, Atlanta, discussed the post-
accident investigation. Kimley-Horn
experts Chris Stewart and Rodney
Pack also presented. The Honorable
Ronald E. Ginsberg, Chatham
County State Court, rounded out the
CLE program with a presentation on
ethics.

For more information on the semi-
nar contents, contact Chris Stewart at
407-427-1630 or chris.stewart@kim-
ley-horn.com.


