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STATEMENT OF INTEREST

Founded over 40 years ago, the Georgia Defense drawissociation
(GDLA) offers its 800 plus members a forum to dexulefense strategies, points
of law, and emerging issues. Through this forume, GDLA aims to elevate the
standards of trial practice; to develop, estableshg secure court adoption or
approval of a high standard code of trial condund @ourtroom manners; to
support and work for the improvement of the adugrsgstem of jurisprudence in
our courts; to work for elimination of court congea and delays in civil
litigation; to promote the administration of justj@and to increase the quantity and
guality of the service and contribution which tlegadl profession renders to the
community, State, and nation.

Amongst the GDLA’s more than 800 members are gobxtitioners and
members of law firms of varying sizes. Likewidee tGDLA’s attorneys practice
in nearly every area of civil defense litigationdarepresent businesses in nearly
every industry. In order to carry outs its missamd represent the interests of its
members’ clients, the GDLA is committed to assgptithe court by offering
information and context which bear on significaases.

The case currently before this Court of Appealanis such significant case.
The Court has been asked to rewrite and expandopsriof the Workers’

Compensation Act such that medical benefits willcbasidered “compensation.”



The Appellant asks this Court to hold that paynwnhedical benefits be included
in the meaning of “compensation” under O.C.G.A.4893221 in order to create a
statute of limitations for controverts of medicalyclaims. While the petitioner
may frame the issue as protecting a right of imbiai employees, the
interpretation proposed by the petitioner actualiypstantially limits employers’
existing rights and does so at the expense of grmpkand citizens of Georgia.
Insurance companies and their insured businesse®ffdr employees any kind of
initial medical treatment will run the risk of assuing liability for the duration of
the claim. As insurers and employers deal withfdieut of this “you touch it,
you buy it” policy, employees will feel the trickilown effects through paycheck
deductions and even job loss.

This Amicus Curiae submits that the petitioner'sipon in this appeal is
more than just creative overreaching with respeat the definition of
“compensation.” Rather, it is an impermissible dam-shifting, an improper
expansion of legislatively-created rights, and asgrviolation of the rules of
statutory construction which will harm insurerggka corporations, small business
owners and even minimum-wage workers. Accordintflis Court should affirm
the rulings of the Administrative Law Judge and thtate Board of Workers’

Compensation’s Appellate Division that the employes permitted to deny the



compensability of a “medical only” claim at any ppiwhere indemnity benefits

were never issued and the claim was not intendbee tccepted as compensable.

FACTS

The Appellant worked for the Appellee employer, SRRACK, INC., and
allegedly was injured in the course of his emplogtnen January 13, 2013.
(Record pp. 93, 116, 119). He obtained a workeoshpensation prescription
card from QBE Specialty, although he could not itebaw he came to be in
possession of the card. (R. 120-124, 511-512). ubkd the card to pay for
prescription medication related to his alleged wojkry through December 2013
(Id.). Upon learning his prescription card waslorager authorized, the Appellant
filed a notice of claim and request for hearingJanuary 28, 2014. (R. 9-11, 89).
The Appellees controverted the claim in its enyirebh March 4, 2014. (R. 89,
523).

After a July 24, 2015 hearing, the Administratbhaw Judge (ALJ) denied
the claim on its merits. The Appellant then appealed to the Appellate $ivi of
the State Board of Workers’ Compensation raisiong tte first time, a procedural

guestion as to whether O.C.G.A. § 34-9-221(h)'sustsof limitations should have

! As the ALJ’s Award was not transmitted to the SigreCourt and is not part of
the record before this Court, the ALJ's analysishef merits is not properly before
this Court. Thus, the Amicus will not address itinerits here.



prevented the employer from controverting the clamthe first place. The
Appellant’'s Enumeration of Error brief to the Aplaé¢ Division contains the first
mention of O.C.G.A. 8§ 34-9-221(h) or the Appellantterm “medical
compensation” in this claim. The Appellate Divisiaffirmed the ALJ' s Award
without addressing the idea of “medical compensdtiand because the Superior
Court did not enter an order on the Appellant’'sespthe State Board’s decision

was affirmed by operation of law.

ARGUMENT AND CITATION OF AUTHORITY

l. The State Board's Orders Should be Affirmed Becase the Plain
Meaning of “Compensation” Makes O.C.G.A. § 34-9-221napplicable
to the CaseSub Judice.

The Merriam-Webster Dictionary defines “compengdtias “payment to
unemployed or injured workers or their dependerds,well as simply “payment,
[or] remuneration.” In its very basic definitioopmpensation refers to a payment
to a person, not providing of medical benefits. @& Supreme Court has
explained, “[w]hen we consider the meaning of &usta we must presume that the
General Assembly meant what it said and said whraeant. To that end, [courts]
must afford the statutory text its plain and ordyneneaning.”Deal v. Coleman
294 Ga. 170, 172(1)(a) (2013) (citations and puatain omitted);Bell v. Gilder

Timber Co, 337 Ga. App. 47, 49, 785 S.E.2d 682, 684 (201®urther, when



interpreting a statute courts must give meaningiateht to all words, bearing in
mind that ‘[w]here the language of a statute igmp@nd unambiguous, judicial
construction is not only unnecessary but forbiddeArby's Rest. Grp., Inc. v.
McRag 292 Ga. 243, 245 (2013ijx Flags Over Ga. Il v. KulR76 Ga. 210, 211

(2003).

By its plain and unambiguous definition, “compermat does not include
provision of or payment for medical benefits. “Qmensation” is literally defined
as a payment made to an unemployed or injured workike provision of medical
benefits would not be a payment to an injured woiked would not meet the
plain, regularly understood definition of “competiga.” Accordingly, this Court

should affirm the decision below.

[I.  The State Board’'s Orders Should be Affirmed Beause the Workers
Compensation Act Never Intended to Define the TermiCompensation”
Within O.C.G.A 834-9-221(h) so Broadly as to Includ Medical Benefits.

Furthermore, in looking to the intent of the Geh&ssembly, it is clear that
the drafters of the Georgia Workers’ Compensatioot Aever intended
“compensation” as used in O.C.G.A. §34-9-221(hintdude payment of medical
benefits. O.C.G.A. 834-9-221(h) provides the timatations for controverting a
claim, absent the discovery of new evidence or angh of condition, where
compensation is being paid without an award. Béart 221(h) elaborates on the

practical applications of O.C.G.A. 834-9-221(h) aspecifically sets out that



O.C.G.A 834-9-221(h) “applies only when income éférs are being paid under
forms WC-2, WC-2A, or subsection B of Form WC-1FPorm WC-2, “Notice of
Payment or Suspension of Benefits,” memorializesghyment or suspension of
income benefits but does not have any space oirosefdr medical benefits.
Likewise, medical benefits are omitted from Form \2&; “Notice of Payment of
Suspension of Death Benefits,” for obvious reasomsnally, Subsection B of
Form WC-1, is the “Income Benefits” subsection, ethistands apart from the
“Medical Only” subsection of the same form. Evea fact that Board Rule 221(h)
specified Subsection B of WC-1, rather than thererw/C-1 Board form, again
emphasizes the exclusion of medical benefits fioenpurview of O.C.G.A. 834-9-

221(h).

As a result of the narrow but plain language usethk legislature, there is
no mention of medical benefits or mention of fomaferring to medical benefits or
their payment in Board Rule 221(h). As such, wigeard Rule 221(h) provides
examples that specifically exclude medical bengfiitere is no basis for believing
“compensation,” as used in O.C.G.A 834-9-221(h» w&er meant to include
medical benefits. Indeed, the definition of “compation” is easily discerned in

the strict reading and construction of the statute.

This very Court has already determined “the stayustheme regarding

time constraints for a ‘notice to controvert—the-Qay period after knowledge of



the injury of O.C.G.A § 34-9-221(d) and the ‘witle0 days of the due date of the
first payment of compensation’ of O.C.G.A § 34-9gP—relates solely to
income benefits.” ITT-Cont'l| Baking Co. v. Powell182 Ga. App. 533, 535
(1987). InPowell this Court was asked to address an employertd tagydeny or
controvert a medical bill received outside the &y-geriod. This Court reasoned
that “[e]ven if an employer is required to notifiyet board of its refusal to pay
medical expenses, it is not a statutory requirenmesitthe statutory scheme
regarding time constraints for a ‘notice to conax+—the 21-day period after
knowledge of the injury of O.C.G.A § 34-9-221(d)datte ‘within 60 days of the
due date of the first payment of compensation’ €. G.A § 34-9-221(h)—relates
solely to income benefits. Id.  The Powell opinion goes on to discuss the
claimant’s unauthorized treatment with an off-papsdvider before concluding
and holding the employer’s failure to controvertliea did not preclude it from
denying medical benefits. The ultimate issue i same here as iRowell—
whether an employer may controvert medical treatraéier more than 81 days—

and this Court’s answer should remain the same.

Several other holdings from this Court and the Soq@ Court support such
a position. For example, Raines and Milam v. Milapthe Court of Appeals dealt
specifically with a claim in which an insurancergardenied a claim more than 21

days after the death of father and son employegs®waen after the payment of an



ambulance service bill. 161 Ga. App. 860 (1982} the time the mother /wife
brought the two workers’ compensation claims, Gadé& §114-705(d) (now

0.C.G.A. §34-9-221(d)) read:

If the employer controverts the right to comperwatit shall file with
the board on or before the 2#lay after knowledge of the alleged
injury or death, a notice in accordance with thenferescribed by the
board stating that the right of compensation istrowerted..., the
date of the alleged injury or death, and the groupdn which the

right to compensation is controverted.

Although the statute did not discuss whether corsgigon had been paid under the
predecessor to O.C.G.A. 834-9-221(h), this Courclided to estop the
employer/insurer from controverting the claim. t&ed, this Court looked to
potential sanctions for an employer/insurer ottantforfeiture of their right to
controvert a claim. This Court went on to note]djolaws abhor penalties and
forfeitures...,” and “a law imposing a penalty mustdirictly construed.”Milam,

161 Ga. App. 862 (1982).

Similarly, in Sale v. Leachmarthe Supreme Court citdglenfroe v. Colquitt
and its precedent regarding “[florfeitures are favbred, and courts incline against

them. When a statute may be construed so as ¢éoagpenalty, and also so as to

10



withhold the penalty, it will be given the latteorcstruction.” 218 Ga. 834, 837

(1963); citingRenfroe v. Colquitt74 Ga. 618 (1885).

The courts’ abhorrence toward penalties and farfeg warrants further
discussion. According to this Court, O.C.G.A. 8221(h) should be strictly
construed to first avoid forfeiture and then avpehalty where possible. The
Milam holding provides a clear statutory constructionclhavoids forfeiture of
the employer’s ability to defend a workers’ compaioan claim. O.C.G.A. 834-9-
221(h) can and should be construed to define cosgtiem as wage benefits only;
thus, the statute does not intend to create a fyeaafforfeiture in medical-only
claims. This is the construction the statute shboeldjiven. The claim at issue here
involves a similar type of medical payment, as dmey payment made was for
prescriptions. As the employer/insurerMilam was not estopped from raising
defenses to the claims, the employer/insurer indlaen at bar should not be

estopped from raising defenses to this claim.

And in Meredith v. Atlanta Intermodal Rail Servigdse Supreme Court of
Georgia specifically addressed the statute of &tiuhs for controverting a claim
pursuant to O.C.G.A. 834-9-221(h). 274 Ga. 809 P20MHere, the Court affirmed
an Award denying indemnity benefits, and held #ratmployer is not precluded
from defending a claim for benefits where a noticecontrovert was untimely.

Moreover, theMeredith case sets forth the opinion of the Georgia Suprémart

11



that “the state board has interpreted subsectipaglapplying ‘only when income
benefits are being paid.” 274 Ga. 812. The contied “the General Assembly
has failed to overturn either the court decisiona@ency rules despite frequent
amendments to the statuteld. Thus, the court declined “to interpret subsection
(h) as extending to cases like this one where thel@er has not paid any
compensation.” As such, it is clear that compeasats meant to include only

iIncome benefits in the eyes of the Supreme CouBeafrgia as well.

It also should be noted that @artersville Ready Mix Co. v Hambthe
Court of Appeals discussed the legislative integitibd O.C.G.A. §834-9-221 being
to minimize hardship on the injured worker and farovide some form of
protection to the employee’s right to continuederpt of the compensation.” 224
Ga. App. 116, 118 (1996). This legislative intemiuld not be fulfilled in any part
in the case at bar. The current claim involvesaamant who has never received
wage benefits or medical benefits other than adegcriptions. As such, he is not
in need of protection regarding continued receftompensation. Any legislative
intent behind O.C.G.A. 834-9-221 in protecting anpiyee for such continued

benefits is not met by the claim at bar.

Likewise, in Southeastern Aluminum Recycling, Inc. v. Rayptira Court
of Appeals specifically discussed the term “compéing” to include “all of the

accrued income benefits..., including penalties medi for any late payment.”

12



172 Ga. App. 648 (1984). The Court of AppealdRayburn did not include any

discussion of the payment of medical benefits at ttefinition. I1d.

The Appellant has argued that while there are cagwse “dicta suggests
O.C.G.A. 834-9-221(h) only applies to wages,” thame no cases regarding
medical compensation. This position is partiallyrrect: there are no cases
regarding “medical compensation” and O.C.G.A. 83229(h), but that is because
there is no such thing as “medical compensation” tfte purposes of this
subsection. The Workers’ Compensation Act itsedkes clear that medical
benefits are not compensation. More to the poedes such ddilam andPowell
make it clear that medical benefits are not comaigors such that O.C.G.A. §34-9-
221(h) applies. Moreover, an exploration around language of all parts of
O.C.G.A. 834-9-221 and Board Rule 221 is furtheidence of the legislative
intent and meaning of “compensation” as used in.G.&. 834-9-221(h). The
exploration of the statute and board rule cleasialelish “compensation” as used
in O.C.G.A. 834-9-221(h) means only the paymenivafje benefits, not medical
benefits. Thus, the State Board did not err iovathg the employer to controvert

this medical-only claim, and the Order should deraéd.

13



lll.  The State Board’'s Orders Should be Affirmed Because the Overly
Broad Definition of Compensation Proposed by the Apellant Would be
Impermissible Burden Shifting.

By requesting that medical treatment be considécethpensation” which
may only be controverted after 81 days if ther@esv evidence or a change of
condition, the Appellant asks the Court to shi& thurden of proof and to deprive

employers of substantive rights. Neither requesiipropriate or permissible.

As noted above, iMilam, the Court of Appeals held that the failure of an
employer/insurer to file a notice to controvert &irm within 21 days after
knowledge of the alleged injury or death as requibg O.C.G.A. 834-9-221(d) did
not prevent the controverting of a claim more tl2dndays after the employer’s
notice or knowledge. IKolt Service Company v. Mod)ithe issue was the effect
of former Board Rule 705(d), which provided thajfForm No. WC3 is not filed
on or before the 21st day after knowledge of therynor death, the accident will
be presumed to be compensable, subject to rebut&d. Ga. App. 283 (1982).
The substantive issue Modlin was the right of an employer/insurer not to be
required to rebut the presumption of compensabilithe Court of Appeals in
Modlin noted “the claimant in a workers’ compensationcpetling has the burden
of proof to show that his injury is compensabletidahe “effect of Rule 705(d) is
to shift the burden of proof on the main point tblaimant would otherwise have

to prove.” 163 Ga. App. 285, 286. Furthermores tGourt held inModlin that

14



Rule 705(d) was in excess of the Board’s authdrégause it provided that, upon
an employer/insurer’s failure to controvert a clauithin 21 days of knowledge of
the injury or death, the burden was shifted to ¢hgployer/insurer to prove an

injury was not compensabléd.

Both Milam and Modlin concerned O.C.G.A. 834-9-221(d) (or its
predecessor, Ga. Code Ann. 8114-705(d)), whichdaeeted at the issue of the
compensability of a claim. The Board Rule at issudodlin granted the claimant
a ‘“rebuttable presumption of compensability” andswé#herefore, invalid as
substantive rule-making. O.C.G.A. 834- 9-221(dyl @vard Rule 221(d) now
omit the burden-shifting language regarding theutilble presumption of

compensability.

Likewise, case law remains settled that at any alhgoints during the
pendency of a workers’ compensation claim, thenwdat carries the burden of
proving his injury—and thus his need for treatmantl disability benefits—is
work-related, or compensable. See, €&gpeland v. Continental Kewit218 Ga.
App. 305, 461 S.E.2d 277 (1998rgonaut Insurance Co. v. Kind27 Ga. App.
566, 194 S.E.2d 282 (1972Riley v. Taylor Orchards226 Ga. App. 394, 486
S.E.2d 617 (1997)etna Cas. & Sur. Co. v. Honedal Ga. App. 569, 31 S.E.2d
421 (1944). *“[T]he late filing of a WC-3 does noteate an estoppel to raise

defenses, nor does it shift the burden of proafhw employer. What it does is

15



subject the employer to penalties if the claim eidhto be compensable.” Hiers

and Potter, Ga. Workers’ Compensation Law and Pgalted.), p. 488.

The Appellant’s argument, if accepted by this Cowmauld again shift the
burden of proof from the claimant to the employey Board Rule 705(d)
unlawfully did. The Appellant asks the Court tovrige a provision of presumed
compensability if an employer fails to controvertnadical only claim within 81
days. Not only has the Court previously found sprtvisions inappropriate, but
the Legislature has also agreed that such prowsstwould be removed from the

Act. ?

2 There is one distinguishable distinction where ltlegislature and Courts have
allowed a rebuttable presumption to shift the bardeproof to an employer, and
that is in certain death claims. When an emplalies, from unknown causes, in
a place and at a time where (s)he might reasor@blgxpected to be performing
his /her job, there is a presumption that the daadlse out of and in the course of
the employment. Once the presumption is appliesl btirden of proof shifts from
the claimant to the employer/insurer. The emplysurer must show that the
decedent’s deattid not arise out of the employment, and this burden cabeo
met by simply suggestingossiblecauses of death. S. Bell Tel. Co. v Hoddgéz!
Ga. App. 757 (1982). Even in this scenario, howeiteshould be noted the
claimant has the initial burden to prove the denedes in a place and at a time
where (s)he might have been reasonably expectbd ferforming his or her job.
Moreover, the claimant must prove the employee’atidevas from unknown
causes. Then, and only, then does the employerédntave the obligation or
opportunity to provide evidence which would expléie employee’s death and
thereby prove the claim is not compensable.

The rationale behind the presumption—and the buplaced on the insurer—is
that the death itself removes the witness best &blghow causation. General
Accident Fire & Life Insurance Company V. Sturgi$36 Ga. App. 260

16



Indeed, the Legislature and courts have considemharios in which
medical benefits are provided before a determindtias been made as to whether
a claim is compensable, and both have taken atipnevent such scenarios from
shifting the burden of proof or binding the employe liability. For example, in
2010 and 2011, a dispute arose as to whether R&en@permissibly shifted the
claimant’s burden of proof with respect to the cemgability of his injury. At the
time, Board Rule 205(b)(4) stated that an employleo failed to comply with the
time constraints set forth in Rule 205(b)(3) woblel responsible for payment of

the medical treatment requested.

The case oMulligan v. Selective HR Solutions, Ingent to the Supreme
Court to determine whether this language denie@ihgloyer a right to contest the
compensability of the medical treatment or the ulydeg injury, and the Supreme
Court maintained that the time frame in 205 is agbplicable in situations where
treatment is related to the job injury. 289 G&3 72011). That year, effective
July 1, 2011, the Legislature amended Rule 2054)bj¢ read “[w]here the

employer fails to comply with Rule 205 (b)(3), teenployer shall pay for the

(1975). Thus, the presumption does not apply whemlaimant sustains a
compensable, nonfatal accident for which (s)heivededisability benefits, before
later dying. _Fowler v City of Atlantd16 Ga. App. 352 (1967). On the other hand,
the presumption does apply where a decedent isifalive but dying, comatose or
otherwise unresponsive. General Acc. Fire & lifs.160. v Sturgis, 136 Ga. App.
260 (1975); Hartford Acc. & Indem. Co. v Trigg, 1&&. App. 74 (1977).

17



treatment/test requestedlated to the compensable injuny accordance with the
Chapter.” (emphasis added). Again, the courts hadislature intended to
disavow any potential interpretation that allowetpermissible burden shifting.
The Appellee respectfully requests the Court camgtito rebuff attempts at burden-

shifting by affirming the Orders of the ALJ and tét8oard below in this case.

IV. The State Board's Orders Should be Affirmed Beause the Overly
Broad Definition of Compensation Proposed by the Apellant Would
Have Far-Reaching and Deleterious Effects on the Wkers’
Compensation System.

From a practical standpoint, the Appellant's misiptetation of O.C.G.A. 8§
34-9-221(h) would impact the entire life cycle ofvarkers’ compensation claim
and, along the way, the rights of all parties ineal. An examination of numerous
other references to “compensation” contained inAbieconfirms medical benefits

and indemnity benefits are not interchangeable.

Under the current and proper construction of thatugt, the medical
treatment and indemnity portions of the claim diealmost immediately from the
outset of a claim. Even the initial statute ofitations, set out in O.C.G.A. §34-9-

82(a), treats medical benefits differently tharome benefits:

The right to compensation shall be barred unlessian therefor is
filed within one year after injury, except thatpadyment of weekly

benefits has been made or remedial treatment reas foenished by

18



the employer on account of the injury the claim rbayfiled within
one year after the date of the last remedial treatrfurnished by the
employer or within two years after the date of st payment of

weekly benefits.

Then, assuming a claim is accepted as compenghble, is a deadline for
income benefit payments which does not exist fodioa benefits. The “first
payment of income benefits shall become due ontwheaty-first day after the
employer has knowledge of the injury or death."C@.A. § 34-9-221(b). If the
claim is controverted after indemnity benefits pagd, the controvert must be filed
within 60 days of the due date in order to avoidgly. O.C.G.A. § 34-9-221(h).
The Georgia Legislature provided no such rules oialines for when an
employer must commence payment for medical treatraad/or when medical
treatment could be controverted. In the absehe®y such timeframe, it is clear
that the Legislature intended for an employer tairethe right to deny medical
treatment without a statute of limitations. Inleange, a claimant has no statute of
limitations on his or her receipt of medical treatth The statute of limitations for
change of condition, O.C.G.A. § 34-9-104, doesapyly to medical only claims.
Gen. Ins. Co. of Am. v. Bradlel52 Ga. App. 600 (1980). Thus, claimants may
receive medical treatment related to the injuryldiné claim is settled or, for dates

of injury after July 1, 2013, until 400 weeks haassed from the date of injury.

19



Likewise, the Act repeatedly allows for suspen®dimcome benefits—e.q.,
where a claimant refuses to sign a WC-207 or acsepable employment—but
suspension of medical benefits is only availablerghthe claimant undergoes a
change of condition for the better. O.C.G.A. 88%3207(c), 34-9-240(a). In both
of these statutes, the term compensation referanceme benefits. However, if
the Appellant’'s argument were accepted and extendedlaimant’s medical
benefits might also be suspended for failure toepcsuitable employment or

failure to provide a WC-207.

Another place in the Georgia Workers’ Compensatibct where a
distinction between wage and medical benefits iddan# in the realm of
settlements, whether liability or no-liability. fase cannot be settled on a no-
liability basis if the case is one in which liabjlihas been established. Liability is
established if an award has been issued findingldéie to be compensable or if
the employer has paid workers’ compensation diggtokenefits (or salary in lieu
of same). See O.C.G.A. § 34-9-104. Mere paymentemlical expenses does not
constitute a bar to the use of a no-liability ssttént since the mere payment of
medical expenses does not constitute a bindingpéaoee of liability with regard

to a claim. Wier v. Skyline Messenger Se203 Ga. App. 673 (1992).

The Appellant’s expansion of “compensation” toluae medical payments

would render no-liability settlement obsolete. Ao“ liability” settlement

20



agreement would be obsolete in all but the firstd8¢s, during which time neither
party may have enough information to truly assbssvialue of case. Employers
could see business-impacting rises in their ExpeaeModification (MOD) rates if
any medical treatment provided for more than 81sdagde a claim compensable.
Employers may be less likely to settle, and mordined to litigate, thereby
increasing the burden on the Court. Furthermorepleyers burdened with
increased MOD rates and premiums may be forcegdace their workforce and

cut employees’ pay.

Looking at the places where the Georgia Workersm@ensation Act
distinguishes between the payment of wage benafitsthe payment of medical
benefits, the meaning of compensation cannot bdilyedefined equally as
payment of wage or medical benefits. These tworaags are treated differently
throughout the Georgia Workers’ Compensation Adtlaking “medical benefits”
synonymous with “compensation” would be both coimfgsand impractical, if not

deleterious.

CONCLUSION
For the good cause shown above, the aforementidnadus Curiae prays

that the Board’s decision will be AFFIRMED.
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