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STATEMENT OF THE ISSUE 

This brief addresses only the second question presented:  Did the Court of 

Appeals “err by failing to prorate the 40 percent contingency fee to reflect that 

some of the fees were incurred before the settlement offer was rejected?” 

STATEMENT OF THE INTEREST OF THE AMICUS CURIAE 

 The Georgia Defense Lawyers Association (“GDLA”) has more than 700 

members, ranging from sole practitioners to lawyers in large firms. Though its 

members are diverse, they share a common interest in supporting and improving 

the civil defense bar, improving the adversary system of jurisprudence, eliminating 

delay in litigation, and otherwise improving the administration of justice.  

The GDLA respectfully submits this amicus curiae brief because neither 

party to this appeal has fully analyzed the problems associated with using 

contingency fee agreements as a basis for awarding attorney’s fees under the offer-

of-settlement statute, O.C.G.A. § 9-11-68. As discussed below, it is the GDLA’s 

position that a court errs if it uses a contingency percentage to award fees in this 

context because:  (1) a contingency fee does not fit the temporal restrictions of 

O.C.G.A. § 9-11-68; (2) the terms of a contingency fee contract bind only the 

parties to the contract; and (3) public policy weighs against awarding contingency 

fees under this statute. 
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STATEMENT OF FACTS AND CONTEXT 

In this case, a prisoner named David Lee Couch sued the Department of 

Corrections (the “DOC”) based on injuries he suffered while working at the 

warden’s house. See Georgia Dep’t of Corr. v. Couch, 322 Ga. App. 234 (2013). 

After the Court of Appeals affirmed a judgment in his favor that was more than 

125% of his pretrial offer, Mr. Couch sought attorney’s fees under Georgia’s offer-

of-settlement statute, O.C.G.A. § 9-11-68(b)(2), which entitles such a plaintiff to 

“reasonable attorney’s fees,” but only “from the date of the rejection of the offer of 

settlement through the entry of judgment.” Id. at 235, 238. 

The evidence on Mr. Couch’s attorney’s fee claim included both his 40% 

contingency fee agreement with his counsel and a calculation based on the number 

of hours spent by his counsel after the rejection of the settlement offer multiplied 

by an hourly rate. Id. at 238. The contingency fee was significantly lower than the 

hourly fees, however, and the trial judge awarded Mr. Couch attorney’s fees in the 

full amount of the 40% contingency percentage – $49,542. The Court of Appeals 

affirmed, rejecting the DOC's argument “that the trial court erred in failing to 

prorate Couch’s contingency fee under O.C.G.A. § 9-11-68.” Id. at 238-39. 

Plaintiffs’ lawyers are now relying on the Court of Appeals decision in this 

case to seek attorney’s fees under O.C.G.A. § 9-11-68 based only on contingency 

fee agreements without supporting evidence of hours or rates – and some trial 



 

 3 

courts have been granting substantial fee awards on that basis.  For example, in a 

case that is currently pending in the Court of Appeals, a trial court awarded $13.9 

million under O.C.G.A. § 9-11-68 based solely on the contingency percentage 

without examining hours or rates. See Landstar Ranger Inc. v. Foster, Case No. 

A140063 (Ga. App.) (argued on January 15, 2015).  

In another case that is still in the trial court, a plaintiff is asking for $13 

million under § 9-11-68 based on a 40% contingency percentage with no proof of 

hours or rates. See Appendix, Plaintiff’s Motion for Attorney’s Fees, Martin v. Six 

Flags, Case No. 09-A-55-4 (Cobb State Ct.). Relying on the Court of Appeals’ 

decision in this case, that plaintiff claims that a 40% contingency percentage is a 

valid measure of attorney’s fees based solely on affidavits from his counsel and 

expert asserting that this percentage is a reasonable indicator of the value of 

attorney services in a personal injury case. Id. at App-5-App-8. While that plaintiff 

does offer an alternative figure in response to the grant of certiorari in the present 

case, that alternative calculation – $12 million – is not tied to the actual work done 

in the post-offer period. It just subtracts the 40% contingency fee that plaintiff’s 

counsel would have received had the settlement offer been accepted from a 40% 

contingency fee calculation based on the amount of the verdict. Id. at App-8. 

These examples of current practice under the Court of Appeals’ ruling below 

should be kept in mind when deciding the second question presented in this case.  
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ARGUMENT AND CITATION OF AUTHORITIES 

The Court of Appeals erred in upholding an attorney’s fee award that was 

based on a contingency percentage because: (1) a contingency fee does not fit the 

temporal restrictions of O.C.G.A. § 9-11-68; (2) the terms of a contingency fee 

contract bind only the parties to the contract; and (3) public policy weighs against 

awarding contingency fees under this statute. 

I. A contingency fee does not fit the temporal limits of O.C.G.A. § 9-11-68 

As the DOC has pointed out, the 40% contingency percentage was designed 

to compensate Mr. Couch’s attorney for his work on the entire case and thus does 

not serve the goals of the offer-of-settlement statute. The offer-of-settlement statute 

is designed to award reasonable attorney’s fees relating only to the time period 

“from the rejection of the offer of settlement through entry of judgment.” O.C.G.A. 

§ 9-11-68(b)(2). Thus it was error to award fees based on the 40% contingency 

percentage because this award does not conform to the period after the rejection of 

the settlement offer. See Brief of Appellant at 20-22. 

Mr. Couch does not dispute that the 40% contingency fee covers work done 

on the entire case. He defends the award only on the ground that “Couch did not 

incur any legal fees unless and until a recovery was obtained.” See Brief of 

Appellee at 16-17. Mr. Couch says that, “[b]y the very nature of a contingency fee, 

no fee is incurred or earned unless and until the contingency occurs, i.e., a recovery 
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is obtained.” Id. (citing Ellerin & Assoc. v. Brawley, 263 Ga. 860, 861 (2003); May 

v. May, 180 Ga. App. 581, 582 (1986)). But the cases cited by Mr. Couch expose 

the fallacy of his position because they hold that, in this context, a “recovery” does 

not occur until the plaintiff has “collected” on the judgment – which inevitably 

occurs after entry of the judgment. As the Court of Appeals explained in Ellerin:  

The meaning of the term “recovery” or “amount recovered” 
was “established in May v. May, 180 Ga. App. 581 (1986).” Greer, 
Klosik & Daugherty v. Yetman, 269 Ga. 271, 273 (1978). . . . 

 
“Counsel must be held to the strict language of the 

instrument [counsel] prepared. ‘All sums recovered,’ therefore, 
means just that. The attorney was entitled to receive 25% of the 
monies [the attorney] recovered … only to the extent of the sums 
collected.” 

 
Ellerin & Assocs., 263 Ga. App. at 861-62 (emphasis supplied by Ellerin decision) 

(distinguishing a “recovery” from entry of a “judgment,” and holding that the 

“recovery” occurred at a later date). 

Thus, such a contingency fee cannot be a relevant measure of fees under 

O.C.G.A. § 9-11-68 because it is not effective until after a judgment has been 

entered, affirmed, and collected – whereas the statute measures fees only “from the 

rejection of the offer of settlement through entry of judgment.” See also 

Supplemental Brief of Appellant at 12.  
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II. Privately negotiated fee agreements cannot bind third parties 

It is error to award attorney’s fees against a party based on a contract to 

which the party never agreed. See Accurate Printers, Inc. v. Stark, 295 Ga. App. 

172, 178 (2008). In Accurate Printers, a business sued to enforce an asset purchase 

agreement but was found to lack standing because the agreement was signed by the 

business owner in his individual capacity. Later, the trial court held that the 

business must pay prevailing-party attorney’s fees pursuant to a fee provision in 

the asset purchase agreement. But the Court of Appeals vacated the award because 

“[i]t is axiomatic that a person who is not a party to a contract is not bound by its 

terms.” Id. at 178. For the same reason, a defendant should not be subject to the 

terms of a contingency fee agreement between a plaintiff and his or her counsel. 

“Reasonable attorney’s fees” is the pivotal term in O.C.G.A. § 9-11-

68(b)(2). That term denotes a quantum meruit approach, not an award based on a 

privately negotiated contingency fee contract. After all, “quantum meruit” is 

defined as “[t]he reasonable value of services; damages awarded in an amount 

considered reasonable… .” Black’s Law Dictionary (9th ed. 2009); accord 

Heritage Healthcare of Toccoa v. Ayers, 323 Ga. App. 172, 177 n.7 (2013). And it 

is well established that quantum meruit is the proper measure for fees when a 

contractual contingency was not triggered within the requisite time period. See, 

e.g., Ellerin at 862-63. 
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Moreover, any assumption that O.C.G.A. § 9-11-68 requires an award of 

attorney’s fees “incurred by the plaintiff” is wrong because that view ignores 

common usage and rules of statutory construction. In O.C.G.A. § 9-11-68(b)(2), 

the words “incurred by the plaintiff or on the plaintiff’s behalf” constitute a 

participial phrase that, under customary American usage, modifies the noun 

immediately preceding the phrase – “expenses of litigation.” See Bryan A. Garner, 

The Redbook, A Manual on Legal Style (20029) at 145.  

Notably, the General Assembly made no effort to insert the words “incurred 

by the plaintiff” after the earlier term “reasonable attorney’s fees,” as would be 

expected if it intended for that participial phrase to apply to attorney’s fees. And, 

the General Assembly knows how to structure a statute to make clear that the same 

standard applies to both attorney’s fees and expenses of litigation, but it did not 

follow that phraseology here. Cf. O.C.G.A. § 9-11-37(a)(4). Similarly, plaintiffs’ 

lawyers often use “incurred” terminology to describe how litigation expenses are 

handled but not how attorney’s fees are handled. See App-26, ¶¶ 3-4. Thus, 

considering common usage, the structure of the statute at issue as contrasted with 

other statutory fee provisions, and the rule that statutes in derogation of common 

law must be strictly construed, the Court should reject the notion that an attorney’s 

fee award under O.C.G.A. 9-11-68 is subject to the “incurred” language that is 

clearly tied to the term “expenses of litigation.” 
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Indeed, a contingency fee contract has never been accepted as a substitute 

for proof of “reasonable attorney’s fees.” As noted by the Court of Appeals: 

[E]vidence of the existence of a contingent fee contract, without 
more, is not sufficient to support the award of attorney fees. An 
attorney cannot recover for professional services without proof of the 
value of those services. A naked assertion that the fees are 
“reasonable,” without any evidence of hours, rates, or other indication 
of the value of the professional services actually rendered is 
inadequate. 

 
Couch, 322 Ga. App. at 238-39 (citations omitted); see also Sosebee v. 

McCrimmon, 228 Ga. App. 705, 707 (1997) (“It is error to rely blindly upon the 

contingency fee contract percentage in fixing this amount”). 

Though the opinion of the Court of Appeals states this rule, it accepted the 

contingency percentage as a valid measure of “reasonable attorney’s fees” under 

O.C.G.A. § 9-11-68(b)(2) without any explanation of why the percentage was 

superior to evidence of value based on hours and rates. And the Court of Appeals’ 

articulation of a rule having the catch-all phrase “other indication of the value of 

the professional services” is so vague that it is useless. Without a more definite 

rule, litigants – like the plaintiffs in Landstar and Six Flags –  will argue that a 

contingency percentage is enough if accompanied solely by counsel’s assertions of 

value without any detail as to hours, rates, or what work actually was performed. 

But that should not be the law. See Rowen v. Estate of Hughley, 272 Ga. App. 55, 

59 (2005); S. Cellular Telecom v. Banks, 209 Ga. App. 401, 402 (1993). 
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To eliminate the problems caused by the unworkable standard adopted by 

the Court of Appeals, this Court should hold that the term “reasonable attorney’s 

fees” as used in O.C.G.A. § 9-11-68 requires proof of hours and reasonable rates 

along with detailed descriptions of the work actually performed. 

III. Public policy weighs against awarding contingency fees in this context 

Decisions from other jurisdictions elaborate on the policy considerations that 

weigh against awarding contingency fees under an offer-of-settlement statute. See, 

e.g., Sarkis v. Allstate Insurance Co., 863 So.2d 210 (Fla. 2003) (rejecting the use 

of contingency factors in attorney’s fee awards under the Florida statute); 

Texarkana Nat’l Bank v. Brown, 920 F. Supp. 706, 711-12 (E.D. Tex. 1996) 

(rejecting use of contingency factor to award fees under the Texas offer-of-

settlement statute because it is inequitable to shift a contractual risk/reward 

mechanism to a defendant who was not a party to the contract).   

For example, the Sarkis court focused on the difference between the policy 

underlying an offer-of-settlement statute and the policy underlying the use of 

contingency fee contracts. A contingency factor is usually a fee enhancement 

designed to provide an incentive to lawyers to accept cases that they would not 

otherwise take. 863 So. 2d at 216. On the other hand, an attorney’s fee provision in 

an offer-of-settlement statute is designed to encourage early settlement. Id. The 

attorney’s fee claim under such a statute attaches to the rejection of the offer, not to 
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the entire cause of action as is the case with a contingency factor. Id. at 222. 

Because the plaintiff already has counsel at that point, the policy underlying use of 

a contingency fee is not relevant. Id. 

The potential for disparate treatment of defense and plaintiff’s counsel also 

weighs against using a contingency factor for a fee award under an offer-of-

settlement statute. Id. at 216; see also Brief of Appellant at 3. It is difficult and rare 

for defense lawyers to work under a contingency fee contract. Sarkis, 863 So.2d at 

216. Thus, defense lawyers would have little chance of contingency enhancements 

in awards under these statutes. But – as shown by the Landstar and Six Flags cases 

– if plaintiffs’ lawyers are allowed to recover contingency fees under these statutes, 

they will likely recover far more than defense counsel regardless of the time and 

effort invested in the case. See id.  

The value of attorneys’ services under an offer-of-settlement statute should 

not turn on whether the prevailing party is a plaintiff or a defendant. Georgia’s 

offer-of-settlement statute sets out corresponding provisions for each side, which 

are intended to ensure equal treatment of plaintiffs and defendants. Cf. O.C.G.A. § 

9-11-68(b)(1) and 9-11-68(b)(2). Thus, it is not appropriate to rely on contingency 

percentages to award attorney’s fees under Georgia’s offer-of-settlement statute. 
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CONCLUSION 

 The GDLA agrees with the DOC that the Court of Appeals erred in 

upholding fees under O.C.G.A. § 9-11-68 based on a full contingency percentage. 

But this problem cannot be cured by simply allocating a portion of the contingency 

fee to the period preceding the rejection of the settlement offer. The GDLA urges 

the Court to adopt a workable rule that is adjusted to the language and intent of the 

statute – a rule that places the burden on the claimant to come forward with proof 

of hours, rates, and detailed descriptions of the work actually done to show 

“reasonable attorney’s fees” relating to the period “from the rejection of the offer 

of settlement through entry of judgment.” 

Respectfully submitted this 31st day of January, 2014. 

     /s/ Laurie Webb Daniel   
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 Georgia Bar No. 204225 
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